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ADVERTISEMENT. 





Tue undersigned, in presenting the second volume of his Re- 
ports, avails himself of the opportunity now offered, of returning 
his thanks for the liberal patronage already extended to him by a 
generous public. 

He flatters himself that the present volume, for beauty and ac- 
curacy of execution is not excelled by any similar work in the 
Union. 

It will be seen that he has attempted to improve upon the gene- 
ral mode of publishing, in providing an easy and ready reference 
to the principles decided in each case. The syllabus is numbered 
[1,] [2,] &c., each of which refers to the corresponding numbers 
[1,] [2,] &c., in brackets, in the body of the reported case, where 
the principle may be found. Therefore, to find any given princi- 
ple decided in a case, look to the syllabus and see what number is 
affixed, within brackets, to that principle, and then refer to the 
same number, within brackets, in the body of the case reported. 
It is believed that the references thus made are in the main correct. 

The volume comprises sixty-three cases, and numbers, with the 
index and other matters, over five hundred pages ; and the reasons 
for closing it with the Hawkinsville cases, will, it is believed, be 
satisfactory to the profession, and to the public generally. It is as 
well ascertained as any thing of the kind can be without actual 
experiment, that all the decisions of the year would reach over one 
thousand pages; the Americus and Decatur cases numbering fifty- 
seven, besides the terms at Gainesville and Milledgeville yet to be 
holden. To comprise all the cases of the year, would swell the vol- 
ume to an inconvenient size, and at an expense for which the un- 
dersigned could not reasonably expect an adequate remuneration. 

Besides, there is another reason for stopping the publication of 
the second volume at this point, of still greater importance to the 
undersigned : the Americus cases cannot be prepared for publi- 
cation before the first of October; until then the press would 
have to wait, and heavy expenses incurred without a corres- 
ponding benefit. 









IV ADVERTISEMENT. 


Under all these circumstances, he feels assured that his course 
with regard to this matter will be approved of, both by the profes- 
sion and the public. 

The Rules of Practice at Law and in Equity of the Superior 
Courts of this State, established by the Circuit Judges in convention, 
and the Statute of the State requiring the same, are published in 
an appendix to the volume. Questions under those rules of prac- 
tice are frequently made in the courts below, and subject to be 
brought before the Supreme Court for final determination. 

The names of attorneys admitted to practice in the Supreme 
Court, are published, as in the first volume. 

The Judges of the Supreme Court were in attendance at each 
of the terms, and disposed of all the cases upon the docket, except 
the two following at Hawkinsville. The orders taken in those 
cases will explain the reason why they were not finally disposed 
of, and serve as precedents in other like cases. 


SUPREME COURT STATE OF GEORGIA, 


HaAwkKINSVILLE — June Term, 1847. 


Davin C. Levy, and Moses S. CoHEN 
security on appeal, plaintiffs in error, 
v8. 
So.omon Conen, defendant in error. 

It appearing to the Court that Solomon Cohen, Esq. a party and 
counsel in the above cause, is Providentially prevented from attend- 
ing at this term of said court by indisposition: it is therefore or- 
dered by the Court, that said cause be continued until the next term 
of the Court. 


From Chatham 


Jorpan W. Lee, adm’r of Stephen Sterling 
and of Mary Ann Lee, plaintiff in error, 
vs. 

Noan WHEELER, defendant in error. 


From Twiggs. 


Jordan W. Lee, adm’r of Stephen Sterling and of Mary Ann Lee, 
plaintiff in error, having departed this life since the filing said bill 
of exceptions, and there being no representation of the estates of 
said Stephen Sterling and Mary Ann Lee: it is ordered by the 
Court, that the death of said plaintiff be suggested on the records 
of this Court. 

JAMES M. KELLY, 


Reporter, &c. 
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No. 1.—Ina Peck, plaintiff in error vs. NarHan Lanp, assignee 
of Henry So.omon, defendant in error. 











[1.] If a creditor purchase property of his debtor in satisfaction of his own debt, and 
the debts of other favoured creditors, and buy a large surplus over, to the exclusion 
of a particular creditor, whose suit is pending, it is a badge of fraud. 

[2.] The possession of property, real or personal, remaining with the vendor after an 
absolute deed of conveyance, is an evidence of fraud. 

[3.] A creditor, or third person, may pay a full and fair price to an insolvent debtor, for 
property, still, if the purchase is made to delay or defraud creditors of their rights, 
it is void as to them. 

[4.] The declaration and other original papers of file in the Clerk’s office, may be used 
in evidence, in the same Court to which they belong. 

[5.] An application for a new trial will not be granted on the ground that the verdict is 

contrary to evidence, provided there was testimony enough to warrant the finding, 

and the Court was satisfied, that justice had been done. Neither will the motion be 
sustained for the reason, that the verdict was contrary to the charge of the presiding 

Judge, if the charge itself was erroneous. 


















Claim from Twiggs Superior Court, tried before Judge Scar- 
poroucH—October Term, 1846. 









Judgment against the plaintiff in error, who was claimant in the 
Court below, and motion for new trial overruled. 









For the facts and circumstances of the case, and the error as- 
signed, see the opinion of the Supreme Court. 






Harris & Rockxwe.t for the plaintiff in error. 





SUPREME COURT OF GEORGIA. 
Peck vs. Lasid. 








Argument of Mr. Harris. 


This case is to be determined by the Statute of 13 Eliz., ch. 5. 
That statute was designed for protection of creditors against deeds, 
&c. fraudulent in their concoction—of those devised of malice—and 
not such as in their effect merely might “ delay or hinder” other 
creditors.—Meux, qui tam vs. Howell, 4 East, 14, ed. 1805. 

It is evidently meant by the expression—fraudulent in their 
concoction—those transfers or assignments, without being on a 
valuabie consideration and bona fide designed to sheild the vendor, 
by continuing him in the enjoyment of property which belongs in 
conscience to his creditors. Wherever such an end is contem- 
plated, a ¢rust is naturally implied. 

To constitute fraud, under the Stat. of Eliz., there must be either 
an express or implied trust for the benefit of the vendor.— Twyne’s 
Case, 2 Coke R., 212. 

The vague and unprecise notions too prevalent as to what con- 
stitutes fraud, must and should yield to the stern definition which 
the law has given to it; and although fraud is a Proteus assuming 
many forms, and in each and every form, perhaps, odious; yet it 
is not of fraud as defined by Cicero in his Offices, or by Labes, 
with which this tribunal has to deal— it is not with the genus, but 
the species, against which the Stat. of Eliz. was directed. 

Fraud, sought to be remedied by that statute, appears by 
Twyne’s case—a case decided in ten years after the enactment— 
a case of unquestioned authority, until doubted by the Circuit 
Judge—to be synonymous with a ¢rust. The expressions used 
confirm this idea—“Here was @ trust between the parties” — 
“Fraud is always appareled with a trust” —“A trust is the cover 
of fraud.” 

The term, “ona fide,” used in the proviso to the statute, signi- 
fies the non-existence of a trust. Thus, in the second resolution — 
“ And no estate, interest in lands, goods or chattels, though on a 
true and good consideration, is yet bona fide and within the pro- 
viso which is accompanied with any trust.” 

Again—“ And as to the gifts made bona fide, it is to . be known 
that every gift made Lona fide, either is on a trust between the 
parties, or without a trust. Every gift made on a trust, is out of 
this proviso ; for that which is betwixt the donor and donee, called 
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a trust per nomen speciosum, is in truth as to all the creditors, a 
fraud.” 

“A gift, made bona fide, isa gift without any trust either express 
or implied.” 

In all cases, then, of transfers or assignments, the valuable con- 
sideration being proved, and in the case now before the Court no 
question arises in relation thereto— the chief, the only remaining 
inquiry is, as to the intent or motives with which they were made.— 
Nunn vs. Wilsmore, 8 Term R. 521. 

No trust appears on the deeds. It is sought to raise the pre- 
sumption of a trust, by alleging that the possession of the land and 
negroes did not accompany and follow the deeds ; in other words, 
by the proof that Holmes, the vendor, remained on the land and 
continued to manage the negroes from the 27th March, 1842, (date 
of deed for the land,) and 31st March, 1842, (date of bill of sale of 
negroes,) until the levy by plaintiff in execution. 

Upon the authority of Edwards § Harben, 2 Term Reps., and 
other cases, chiefly American following it, it is argued, that pos- 
session not accompanying and following the deed, it is fraudulent 
per se. . 

The reasoning of this class of cases is most ably refuted in Hail 
vs. Tuttle,8 Wend. R.375. Edwards vs. Harben, is denied in Stewart 
vs. Lombe, by Dallas, Ch. J., 1 Brod. & Bing. 511, 5 Eng. C. L., 
explained in Martindale vs. Booth. 3 Barn. & Adol. 130,23 Eng. 
C. L. 

The learned note of Mr. Cowen to Bissell vs. Hopkins, reported 
in 3 Cowen R. 166, must convince any mind, free from prejudice, of 
the utter valuelessness of a rule to which there are twenty-two 
excepted cases. 

The case of Leonard vs. Baker, 1 M. & Sel. R. 251; Watkins vs. 
Birch, 4 Taunt. R. 423; Jezeph vs. Ingram, 8 Taunt. R.838; Kidd 
vs. Rawlinson, 2 Bos. § Pul. R. 59; Dewey vs. Baynton, 6 East R. 
257; Reed vs. Blades, 1 Eng. C. L., all recognise the principle, that 
fraud or no fraud, is a question for the jury. In 10 Reports, 56, it 
is said by Lord Coke, “that fraud shall not be presumed, nor shall 
the Court adjudge it to be, until the matter is found by a jury.” 

Possession, then, is not a presumption de juris et de jure. It is 
remarkable, and worthy of note, that the Statute of Elizabeth says 
not a word about possession.— Lord Mansfield in Cadogan vs. 
Kennet, 2 Cowp. 432. 

If possession continuing in the vendor be a sign of a trust, ac- 
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cording to Twyne’s case, it becomes important te look to the sur- 
rounding circumstances, before such an implication be allowed to 
become conclusive. 

Notoriety of transfer is a strong circumstance to rebut that pre- 
sumption. Latimer vs. Batson 4 B. & C.652 and Leonard vs. Baker, 
1 M. & Sel. 251; Mair vs. Glennie, 4 M. & Sel., 248 and Ryall vs. 
Roll, 1 Atkins. If done in an open manner, and not in secret ; pub- 
licly and before the neighbours ; if appraised by good people and to 
the very value. — Ld. Coke’s advice in Twyne’s Case. 

Against these, it is alleged, that other badges of fraud are appa- 
rent in this case, which require explanation ; 

Ist. The generality of the sale to Peck, lands, negroes, horses, 
corn, carts, bacon, &c. 

2d. The unbroken continuance of possession in Holmes for near 
three years from the sale. 

3d. That the transfers were made pending the suit of Solomon, 
original plaintiff in execution. 

In answer to the firs-—It is replied, that the evidence does not 
authorize the assertion. The bill of sale simply comprehended 
such chattels as were essential to stock the farm, in plantation 
phrase. The land having been previously purchased ; and at that 
season of the year, in that latitude, the crop had been planted. 

To the second — The negroes, &c. were delivered at the time of 
the sale, as appears by the evidence of Col. Crocker, the Attorney of 
Peck, who was taken along to advise and direct. Bullard, a neigh- 
bour of Holmes, proves the same fact. After the completion of the 
purchase, Peck said to Holmes, “take care of them until I can 
make other arrangements.” This custody formed no part of the 
original agreement or contract of sale, and should not therefore be 
deemed a trust for the benefit of Holmes. Holmes remaining on 
the land and working the negroes subsequently, is not inconsistent 
with the deed, as the dominion of Peck was asserted by several acts, 
viz: the renting of additional land; the payment of blacksmith’s 
bill; shoes for‘the negroes, and more especially by the overwhelm- 
ing fact, that the cotton made on the land by the negroes, was 
marked at the ware-house, by Bullard, in Peck’s name, and ship- 
ped for him to market. 

These facts are absolutely irreconcilable with the existence of a 
trust for Holmes’ benefit- — See Benton vs. Thornhill, 7 Taunt., 149. 

To the third — It may be replied, that although in Twyne’s case, 
this is enumerated as a sign of trust, it is extremely difficult, in 
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sound logic, to perceive why that should be considered as a “badge,” 
when there can be no question as to the right of Holmes to sell, 
and Peck to buy, at any moment up to the rendition of judgment. 
A debtor has a distinctly acknowledged right to prefer one credi- 
tor to the exclusion of all others.— Comyn. Dig., Title Covin., 285, 
3 v.; Holbird vs. Anderson, 5 Term R. 236; Estwick vs. Caillaud, 
5 Term R. 420. 

This preference may be given even after other creditors have 
commenced their actions, unless the debtor be a trader in contempla- 
tion of Bankruptcy.— Pickstock vs. Lyster, 3 M. & Sel. R. 371; 
Meuz vs. Howell, 4 East; Bowen vs. Bramidge, C. & P.142; Goss 
vs. Neale, 5 Moore,29. And though this is done by the assignor ex- 
pressly with a view to delay and hinder other creditors, &c. 

Both principles cannot co-exist, and at the same time, and in the 
same case, be applied. It savours of absurdity, to say that although 
it is neither illegal nor immoral for the vendor to sell pending the 
suit against him, yet because he does a lawful act, it shall be con- 
sidered as a badge of fraud. 

There is error in the charge of the Court, that where a creditor 
in payment of his antecedent debt, purchases of his debtor a large 
surplus over of property, it is a badge of fraud. No such sign of 
fraud is enumerated in Twyne’s, or any subsequent English case, 
upon the Statute of Elizabeth. It is unsupported in this argument 
by counsel for the defendant in error, by reference to any adjudi- 
cation, except the case of Smith vs. Henry, in Hill’s Law R., 8.C.21. 
It may not be improper to remark, that when we are occupied in 
tracing Common Law principles we will not look into the reports 
of South Carolina, with a view to find them in their original pu- 
rity. Bound as we are by Common Law, as usually of force in 
this State previous to May 1776, we should look to the English 
Reports before that date, for the governing rule. 

This matter, however, has been settled, after able argument, by 
this Court, in effect, if not in terms, in the case of Eastman vs. 
McAlpin, June Term, 1846, at Hawkinsville. If that decision is 
adhered to now, the Court below in this case erred. The charge 
complained of, and that decision are irreconcilable. Without such 
an expression of opinion from the bench below, who can believe 
that the jury would have made the finding that it did. 

It has been argued that the decision of Eastman vs. McAlpin 
was under the act of 1818. That is not denied, but it may confi- 
dently be asserted, that that act is but a re-enactment of principles 
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settled by the Statute of Elizabeth. Whatever motive led to it, it 
was but a mere processioning, a re-marking of the lines where the 
hand of time had laid its obliterating fingers too roughly. In that 
act was the spirit of the God Terminus, the best of all the Roman 
Gods, a plain, blunt old fellow, not smooth as chiseled marble or 
polished ivory ; not double-faced, with an eye inwards, and with 
an eye also outwards, fastened covetously on the domain of a neigh- 
bour. 

The Court below erred in disallowing the application for a new 
trial. The jury, without other proof than the possession of the 
land by Holmes, found it subject to the execution. In doing so, it 
disobeyed the instruction of the Court, and violated a clear princi- 
ple of law, that possession of land in the vendor after sale, is no 
evidence of a fraudulent conveyance. Ryall vs. Rolle, 1 Atkins, 
168; 2 Horenden 395. Manual occupation of lands is no criterion 
of ownership. Roberts on Fraud. Convey. 549. Land is enjoyed 
and possessed by title. Ibid; 4 Kent Com., 461, 456, 489. 

In Stone vs. Grubham, 1 Rolle’s R. 3, it is said that in convey- 
ances of land, the donor continuing in possession, is not fraudulent 
unless it be expressly proved that fraud was intended. 

The verdict is contrary to evidence, and a new trial should 
have been granted also on that ground. Here Mr. Harris exam- 
ined all the facts relied on by counsel for defendant in error, as au- 
thorising the presumption of fraud in the sales, and endeavoured to 
exhibit their entire insufficiency for the purposes of any such re- 
sult, by bringing them to the test of common sense and a sound 
logic. The circumstances surrounding the sales and continued 
possession of the land and negroes, with their use by Holmes, 
were condensed and presented in explanation. 

He then insisted, with earnestness, that as there was no conflict- 
ing testimony, the jury was bound to have given due weight and 
consideration to the uncontradicted and unimpeached testimony of 
Crocker and Bullard ; and that 2 had not by law a capricious dis- 
cretion to find as it had, against and without evidence. He thought 
that the only safe and sound rule which this Court could adopt in 
disposing of cases of this description, was to order a new trial, if 
it would have granted one, had it presided below. 

The refusal of the Circuit Judge should furnish no impediment 
or reason for a refusal here, since the entire case, both pleadings 
and evidence, are here and as fully as they existed below. 

C. B. Coxe, for the defendant in error. 
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By the Court.— Lumpxw, J. delivering the opinion. 






This writ of error has originated in a Claim case; a mode of try- 
ing the rights of property, unknown to the Common Law. Henry 
Solomon obtained a judgment against Henry Holmes in the Supe- 
rior Court of Twiggs County, which being assigned over to Na- 
than Land, was levied on sundry property, real and personal, in 
the possession of the defendant; and all of which was claimed by 
Ira Peck. The special jury on the final trial, found the whole 
subject to the fi. fa., and the Court below overruled a motion for 
a new trial, and the plaintiff in this writ the claimant in the 
Circuit Court, complains that Judge Scarborough, before whom 
this cause was tried, committed error, as well in his charge to the 
jury, as in refusing the application for a re-hearing. And hence 
it becomes our duty to examine, first, the charge, to see if it con- / 
tain any misdirection; and then to look into the facts, in order to 
ascertain whether or not we will control the discretion exercised 
by the Circuit Judge, in disallowing a new trial. 

The charge is as follows: 
“ Proof of the execution, the levy under it, and that the defen- 

dant was in possession of the property levied on, makes a prima 

4 facie case for the plaintiff. Then the onus probandi is devolved on 

4 the claimant to support his title. For that purpose claimant-intro- 

duced a deed to the land, and a bill of sale to the negroes and 

other personal property levied on, of an anterior date to the judg- 

ment, with evidence of the consideration paid.” 

Judge Scarsoroveu states the law correctly, and the practice . 
under it, in relation to proceedings under our Claim acts: Namely, 

that proof of the execution, the levy under it and possession of the 

property by the defendant, at the date of the judgment, or at any 

time subsequently, makes out a prima facie case for. the plaintiff, 

so as to put the claimant upon proof of his title. In Georgia, real 

estate, as well as personal property, is bound by the judgment and 

liable to be sold under execution. And although mere naked pos- 

session is the lowest and most imperfect degree of title to lands 

and tenements, still it is such an interest therein, as will subject it 

to levy and sale, unless claimed and proof is made, that the para- 
mount title resides in another. For this mere naked possession 

may and will, in process of time, unless disturbed, ripen into 

a title completely legal. I make this remark, because much of the 







































SUPREME COURT OF GEORGIA. 
Peck vs. Land. 








argument in behalf of the plaintiff in error, has assumed the fact, 
that titles to land can be evidenced by deed only. 

The Judge proceeds. “This is a question of fraud, and the 
issue submitted to the jury is, the bona fides or honesty and good 
faith of the transaction. There are badges, or evidences of fraud, 
which are of different imports. A badge is a circumstance, sign, 
mark, or suspicion, not sufficient of itself, to authorise a finding, 
unless more than one combine. Evidences of fraud are either pre- 
sumptive or conclusive. All presumptions become conclusive, unless 
rebutted.” 

As to the dissertation of the Court upon frauds, and the indicia 
which usually accompany them, I need only say, that we are not 
prepared to assent to the proposition, that in order to condemn a 
transaction as fraudulent, that two or more of the marks of a col- 
lusive conveyance must be affixed toit. On the contrary, we should 
be inclined to hold, that continued possession by the vendor, un- 
explained, and in the face of an absolute transfer, would of itself 
warrant a finding that the sale was covinous. And so of the other 
badges. Indeed the charge itself inculcates the same doctrine, for 
it expressly affirms, that all presumptions become conclusive, unless 
explained. This is not an error, however, with which the plaintiff 
here has any right to be dissatisfied, and we notice it, because 
should it be passed in silence, it might be understood as having 
received the indorsement of this Court. 

“The pending of the writ at the time of the sale,” continues the 
Judge, “is a badge of fraud. If a creditor buy in satisfaction of 
his antecedent debt, and also in satisfaction of the debts of other 
favoured creditors, to the exclusion of a particular creditor whose 
suit is pending, and buys a large surplus over, this is a badge of 
fraud.” 

Now, if the first proposition be true, that it is a sign of fraud 
for an insolvent debtor to sell his property pending a suit against 
him, the second, which is only an amplification of the first, is neces- 
sarily so. For if fraud be inferred from a sale, even to a third 
person, much stronger will that conclusion become, when the pur- 
chaser is a creditor, and he buys not only in extinguishment of his 
own debt, but the debts also of other favoured creditors ; and not 
only property sufficient to discharge these demands, but a large 
surplus over. 

[1.] The first and main question to be settled then is, is the sale 
of his property by an insolvent debtor, pending a suit against him, 








































sR ARSE tintin sg Sie RAND ume en BAe 





SAVANNAH, JANUARY TERM, 1847. 


Peck vs. Land. 








to the exclusion of the collecting creditor, a circumstance calcu- 
lated to create suspicion, that it was done to hinder or defeat such 
creditor. Not whether it will have the effect of delaying such 
creditor of his debt ; for such is the effect pro tanto of every trans- 
fer that can be made by one who has creditors. Every disposition 
of an insolvent’s property, however valuable the consideration and 
honest the motive, diminishes the fund out of which payment is to 
be made of his remaining liabilities. This, therefore, is not the 
issue. The question is, was it done fraudulently? And was this 
sale, under the circumstances, an evidence that such was its char- 
acter? The affirmative of this proposition was ruled distinctly to 
be law in Twyne’s Case, 3 Coke’s R. 62, nor has it ever, within the 
knowledge of this Court, been adjudicated otherwise. Pierce was 
indebted to Twyne £400, and to one C. £200. C. brought an ac- 
tion of debt against Pierce and, pending the writ, Pierce being 
possessed of goods and chattels to the value of £300, in secret 
made a deed of all his goods and chattels to Twyne in satisfaction 
of his debt, and yet Pierce continued in possession of the property, 
and some of it he sold, and the sheep he marked with his own 
mark ; and afterwards C. had judgment and a /fiert facias to the 
sheriff and by virtue thereof bailiffs came to make execution of the 
goods, and divers persons, by the commandment of Twyne, with 
force resisted them, claiming the goods to be Twyne’s by virtue 
of the deed made to him, and the question was, whether or not 
this conveyance was fraudulent. Upon an information, per Coke, 
Attorney General, against Twyne for contriving and publishing 
a fraudulent deed, it was decided by Sir Thomas Egerton, Keeper 
of the Great Seal of England, and by the Chief Justice Topham, 
and Anderson, and the whole Court of Star Chamber, that this 
deed was fraudulent and within the Statute of 13th Elizabeth c. 5. 
And in this case, the following points were resolved: 

First. That this deed had the marks of fraud. It was general 
and without exception of his apparel or any thing of necessity : 
for dolosus versatur in generalibus. 

Secondly. The donor continued in possession. 

Thirdly. It was made in secret, et dona clandestina sunt semper 
suspiciosa. 

Fourthly. It was made pending the writ. 

Fifthly. There was a trust between the parties ; for the donor 
was in possession and used them, and fraud is always appareled 
with a trust, and trust is the cover of fraud. 

2 
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Sizthly. It was contained in the deed that it was made honestly, 
truly and bona fide, et clausula inconsuete semper inducunt suspicio- 
nem, §c. 

It was resolved that although it was a debt due to Twyne, and 
a good consideration of the deed, yet it was not within the proviso 
of the said act of the 13th Elizabeth, by which it is provided, that 
the said act doth not extend to any estate or interest in lands, &c., 
goods and chattels, made upon good consideration and bona fide ; 
for although it be upon good and true consideration, yet it is not 
bona fide; for no deed shall be deemed to be made bona fide within 
the said proviso that is accompanied with any trust; for the pro- 
viso saith, upon good consideration and bona fide; so a good con- 
sideration doth not serve, if it be not also bona fide. 

I have extracted from the report the whole of these resolutions, 
although it is the fourth only that has immediate application to the 
point under discussion. It will be found, however, that there are 
other features in this leading case altogether analogous to the one 
at bar. Besides, this was an early and sound exposition of the Stat- 
ute of Elizabeth, and the doctrines which it promulgated although 
perhaps, somewhat modified and restricted, have never been over- 
turned nor materially altered: on the contrary, they have always 
been recognised as sound law, both in England and in this couutry. 
( Holbird vs. Anderson, 5 Term R. 236; Cadogan vs. Kennett, 2 
Cowp. 432; Seward vs. Jackson, 8 Cowen, 443, et passim.) 

“And,” says Sir Edward Coke at the foot of the foregoing case, 
“ because fraud abounds in these daies more than in former times, it 
was resolved that all statutes made,against fraud shall be liberally 
expounded, for to suppress the fraud.” If the corruption of the 
times in the age of Queen Elizabeth, required not only the enact- 
ment of this law, but its liberal interpretation—an epoch, the most 
remarkable feature of the jurisprudence of which, was its antipathy 
to deceit, and which had already comprised within its code the no- 
table aphorism, that even right itself is turned into wrong by cir- 
cumventing to obtain it—what shall we say of our own day, when 
the temptations to fraud, as well as the facilities for its commission, 
are multiplied an hundred fold; when so many areseeking to live 
by their wits, instead of their labour; by cunning and craft, instead 
of eating their bread in the sweat of their brow. 

The Statute of Elizabeth goes no further than the Common Law 
as now understood. I apprehend the time never was, when a fraud- 
ulent conveyance would not be invalidated, which was intended to 
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defeat, delay, or hinder creditors of their just debts. And we have 
not only adopted the Common Law, but we have expressly incor- 
porated the Statute of Elizabeth as a part of the law of this State, 
and with it Twyne’s case, as a rule of construction. 

The purpose for which any conveyance is made, is a conclusion 
from all the circumstances attending the transaction, and a sale 
pending a suit by an insolvent debtor is, in the nature of the case, 
well calculated to awaken suspicion. The vendor is tsolvent. 
And why insolvent ? In three-fourths of the cases, I venture the 
assertion, from improvidence or wild speculation. The vendor, 
then, overwhelmed with debt, and unable to pay, when pursued by 
his creditor, whose property he has appropriated, takes it upon him- 
self to withdraw his effects from the lien about to be created, and 
to secure them to others, Is it strange that the law should imply 
a fraudulent intent ? 

Who has not marked the smile of derision curling the lip, when- 
ever the title is quoted of our honest debtor’s act? And does not 
this very act treat its beneficiary as a suspected person? Why is his 
conscience purged by oath? Why notice to creditors, with the pri- 
vilege of forming an issue and testing the fairness of his surren- 
der? Is it not obvious, that the law presumes an insolvent guilty 
rather than innocent ? And while therefore it accords to him the 
privilege of making a preference, still it distrusts his motives ; and 
hence it requires of him every thing in the manner of making the 
transfer of his property, which will rebut the presumption of an , 
interest for himself. 

Again, the sale is made pending the suit. Shall that suit be de- 
feated ? To permit it would seem to bring disrepute and discredit 
upon our Courts. They are constituted to coerce delinquents into 
a fulfilment of their engagements. Shall the debtor be allowed to 
hold the rod, in terrorem, over his creditors, by postponing those 
altogether who dare resort to their legal remedies? "Would not 
this policy be, to reverse the maxim, the law regards those only 
who watch, and not those who sleep? Shall the debtor not only 
get his creditor’s property without compensating him for it, but 
mulct him with the expense which he has incurred in suing out 
his writ? Does not the principle, prior in tempore, potior in jure, 
equitably apply to this case? If equality is equity, then is this 
preference strongly tainted with fraud and injustice. If there be 
a preference given, it would seem to be due to those who are (first 
in the race. But in this case, the first is made last, and the last, 
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first. The inference is irresistible. Every such voluntary disposi- 
tion, by an insolvent, creates distrust as to his motives. They may 
be meritorious. The law allows the right to the debtor upon the 
supposition that he knows best whom to favour. Experience de- 
monstrates, however, that this is a fiction, and that the exclusion 
of the vigilant creditor is the result of irritation, and for no better 
reason is his recovery defeated. In nine cases out of ten the 
debtor is influenced by the determination to thwart the particular 
creditor, or to secure an interest to himself in the arrangement. 
Either of these facts will invalidate the conveyance. And a sale, 
pending a writ, is clearly evidence of one or the other of them. 

[2.] But to return to the charge : 

“The possession of the vendor, after an absolute sale of per- 
sonal property, is now only prima facie evidence of fraud, and is 
open to explanation. Possession of land remaining with vendor, 
after an absolute deed, is not, under the Statute of 13th Elizabeth, 
e. 5, an evidence of fraud.” 

As it respects the sale of personal property, we cheerfully con- 
eur in the opinion of the Court below. The science of jurispru- 
dence, like all others, is progressive ; and notwithstanding it was 
settled, and repeatedly held at home and abroad, that an absolute 
bill of sale of chattels, unaccompanied with possession, was fraud- 
ulent in law, and void as against creditors, yet the Courts every 
where are adopting the less rigid rule, that the vendor’s retaining 
possession after an unconditional sale, was not conclusive, but only 
prima facie evidence of fraud and susceptible of explanation ; 
that strictly speaking, there is no sach thing as fraud in law, and 
that fraud or no fraud, is, and ever must be, a question of fact to 
be found by the jury. Wash vs. Medley, 1 Dana ( Ken.) R. 269; 
Sterling vs. Van Cleve," Halsted R. 285; Howell vs. Elliott, 1 Dev. 
R. 76; Callen vs. Thompson, 3 Yerger R. 475; Ibid, 502; Bissell 
vs. Hopkins, 3 Cowen R. 166; Adams vs. Wheeler, 10 Pick. R. 199; 
Haven vs. Lowe, 2 N. H. R.13; Eastwood vs. Brown et al. 1 Ryan 
§ Moody R. 312; Storer et al. assignees of Ketcher,a Bankrupt, vs. 
Hunter, 3 Barn. & Cressw. R. 368; Martindale vs. Booth, 3 Barn. & 
Adolph. R. 498. 

We are constrained to dissent, however, from Judge Scarbo- 
rough as to real estate. It is true, that the ownership to lands is 
usually evidenced by deeds and other written: muniments of title. 
Still, in real as in personal property, we hold, that if the vendee 
take an absolute conveyance and nevertheless leave the property 
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in the possession of the vendor, it is prima facie evidence of fraud. 
If aman convey his land absolutely, and yet is allowed to continue 
in possession as its absolute, unqualified owner, this will be a proof 
that the conveyance is fraudulent. (Newland on Contracts, 372; 
Stone vs. Grubham, 2 Bulst. R. 226; Hungerford vs. Earle, 2 Ver- 
non R. 261; Styleman vs. Ashdown, 2 Atk. R. 479; Russell and 
others vs. Hammond and others, 1 Atk. R. 13, 16.) If, says Lord 
Coke, a man mortgage his land and continues his possession, no 
disseisin is wrought by this. If it was an absolute conveyance 
and a continuance in possession afterwards, this shall be adjudged 
in law to be fraudulent. 

In Sands vs. Codwise, 4 Johns. R. 503, the question related to 
real estate, where it is certainly true, that possession is much less 
important than it is in relation to personal property, yet the Court 
of Errors of New York thought it strong evidence of fraud that 
the grantor continued after the sale to exercise acts of ownership. 

In the case before us, the sale was made pending an action by 
the defendants in error, for the collection of their debt. There 
was no change of possession; and what explanation is offered of 
this strong evidence of fraud? None other, except that the pur- 
chaser remarked to the debtor at the time that the deed was exe- 
cuted, “zemain here until I can make other arrangements,” and at 
the expiration of several years the vendor is still found in the c- 
cupancy and enjoyment of the property. It is not even attempted 
to be shown that he acted as the agent of Peck, the most plausible 
account that could have been given of this continued possession. But 
this would not have availed. The change of possession must be 
actual and complete, and a divided enjoyment which leaves the 
vender to appear to the world as the owner, will not do. 

Lord Ellenborough, in the case of Wordall vs. Smith, 1 Camp. 
R. 332, said, “ it was a mere mockery to put in another persen to 
take possession jointly with the former owner, and that a concur- 
rent possession with the assignor by the assignee, was colourable. 
He declared that the possession must be conclusive to protect the 
transfer.” 

With all the facts of this case before me, I will not say witha 
distinguished jurist in a similar case, that within the two and a half 
centuries which have elapsed since the Legislature first came to 
the aid of the Courts for the suppression of fraud against creditors, 
there never has been a time when this transaction could stand the 
test of a judicial investigation ; yet I will affirm, that the facts 
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developed in this case, not only created a presumption of fraud, 
but warranted the most scrupulous and searching examination. 

The Statute of 13th Elizabeth, c. 5, relating to frauds against 
creditors, directs, that no act whatever done to defraud a creditor 
or creditors, shall be of any effect against such creditor or credi- 
tors. We concur fully with the Circuit Judge, “that the fact that 
the claimant paid a fair price for the property is not a sufficient 
explanation of the transaction.” The question still occurs, was 
the conveyance made in good faith? And does not the continued 
possession, together with the joint, if not the whole, reception of 
the profits impress the mala mens upon it ? 

{3.] In the case of Cadogan vs. Kennett, 2 Cowp. R. 432, Lord 
Mansfield stated, that he had known several cases where persons 
have given a fair and full price for goods, and where the posses- 
sion was actually changed, yet being done for the purpose of de- 
feating creditors, the transaction has been held fraudulent and 
therefore void. It is assisting one man to cheat another, which 
the law will not allow. 

Judge Scarborough charged the jury, “that the circumstance 
that Mrs. Holmes, the wife of the defendant, sold two or three loads 
of corn and three bags of cotton during the absence of her hus- 
band at the North, ought not to be admitted as proof of fraud 
against the claimant.” 

It will be kept in mind, that Holmes, the original defendant, was 
not a party to the proceeding below. But the contest was between 
Peck, the claimant, and the plaintiff in execution. If Peck there- 
fore, having in his pocket the title papers to the land and negroes, 
stood by and permitted Mrs. Holmes, the wife of the defendant 
and vendor, to sell the corn and cotton made on the plantation, this 
is a circumstance going to establish the covinous intention between 
the parties to this transaction, and that a trust had been reserved 
for the benefit of the vendor’s family. And it would seem that the 
absence of Holmes had nothing to do with the matter. 

Counsel for the plaintiff in error have presented with much con- 
fidence, this view of the case. By the Common Law, a debtor 
was allowed to prefer one set of creditors to another; the Statute 
of Elizabeth does not militate against this right. And although in 
the preamble to the act of 1818, the practice of selecting particu- 
lar creditors to the exclusion of the rest, is denounced as “ contrary 
to the first principles of equity and justice, still the privilege of 
making this preference is expressly secured by the body of that 
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statute, provided the disposition of the insolvent’s property be 
“bona fide and absolute, and free from any trust for the benefit of 
the seller or any person or persons appointed by him, her or them.” 
And such is the construction put upon this act by this Court. It 
is demanded then, how can the doing of that be fraudulent which 
the law authorises to be done ? If an insolvent debtor, at any time 
before judgment, can sell the whole or any part of his property, 
either to a creditor in satisfaction of his antecedent debt, or to an 
indifferent person for money or other thing, how can it be deemed 
a badge of fraud to execute a conveyance under these circum- 
stances ? 

This inquiry may be answered by propounding another. May 
not the purchaser of property suffer it to remain in the possession 
of the seller? Is it either illegal or immoral todo so? And yet 
the doing so, is not only a cogent badge of fraud, but, unexplained, 
will condemn the transfer as void. An insolvent debtor may dis- 
pose of his goods im secret, to a near relation, still, should he do 
this, the transaction would be shrouded in a shade so dark, that it 
would be difficult to extricate and sustain it. Any one of the 
badges in Twyne’s case would singly impeach the assignment of 
property ; nevertheless, the whole of them might unite and many 
more be superadded and, still the conveyance protected. A man 
presents his pistol and snaps it within a foot of the head or heart 
of another. Under this evidence he would be convicted of an 
assault, with intent to murder. He proves, however, by witnesses, 
that the pistol was unloaded, and that it was a mere trick to try 
the other’s metal, and he is acquitted. Is there any thing incon- 
sistent in this ? 

It is contended that the Court below erred in admitting in [4.] 
evidence the original writ to prove the pending of the suit. We 
think otherwise. We apprehend that it is the every-day practice 
of all the Courts to allow the original papers of file in the office to 
be used in evidence in the same Court. Bills and answers, as well 
as verdicts and decrees in chancery, while in paper, are constantly 
offered to prove a particular fact. In this instance, the writ is pro- 
duced merely for the proof of the res psa, namely the pending of 
the suit. 

The special jury having found the property subject to the [5.] 
execution, an application was made for a new trial, un the follow- 
ing grounds, to wit: 
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First. That the jury found contrary to evidence and without 
evidence. 

Second. That the jury found contrary to law. 

Third. That they found contrary to the charge of the Court. 

If it were true, as assumed in this rule, that the verdict was 
without evidence, there would be no doubt in the case. The judg- 
ment below would have to be reversed and a new trial ordered. 
But by looking into thé testimony, we are satisfied that such is not 
the fact. The rule for our guidance is clearly defined in the books, 
and is this, “ that the verdict will not be set aside as contrary to evi- 
dence, where there has been evidence on both sides, and no rule of law 
violated, nor manifest injustice done, although there may appear to 
have been a preponderance of evidence against the verdict.” 2 Strange 
R. 12, 38; 7 Taunt. R. 153; M. & Sel. R.192; 1 Burr R.11; 10 
Johns. R.101; 1 Cowen R.77; 2 S. C. Cond. R. 337, 441; 6 Conn. 
R. 185; 2 Miller, L. R. 12, 21, 449; 2 Str. R 1142; 2 Wend. R. 
352; 15 Johns. R. 493; 8 Conn. R. 223; 3 J. J. Marshall R. 
421; 7 Wend. R. 270; 5 Mass. R. 353; 3 Call R. 276; 2 Ver- 
mont R.165; 8 Peck R.182; 1 Ham. (Ohio) R. 357; 1 Hayw. R. 
14, 132; 3 McCord R. 276; 1 Cowp. R. 37; 10 East R. 268; 6 
Term R. 619. 

If it be true that in all cases, facts are the peculiar province of 
the jury, and that it is for them to say in any given case, whether 
the proof produced be sufficient or not, much more will the Courts 
refrain from disturbing the verdict when a question of fraud is 
submitted to the jury. 1 Hill R. 467. 

In conclusion, we will advert brtefly to the testimony in refer- 
ence to two points only, that is, the continued possession of Holmes, 
the vendor, and the acts of ownership exercised by him subsequent 
to the sale to Peck. 

E. E. Crocker testified as to the sale and formal delivery of the 
property, that the consideration was $1,700, which Peck held in- 
dividually on Holmes, $500 or $900 in debts due by Holmes to 
Wiggins, Reynolds and others, and Peck gave his note for $1,000, 
the balance of the purchase money at the time of the sale.. Peck 
told Holmes to take care of the property until he could make other 
arrangements; none of the property was taken away at that time. 

Bullard swore that Holmes continued to live on the plantation 
after the sale and work the property. 

John Hughes stated in his examination, that.Holmes hired him 
(witness) in 1845, to superintend the saving of his fodder, while he 
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went to the North. Cherry and Phillis (two of the negroes sold 
to Peck) were there. Holmes’ family resided on the place. Holmes 
paid witness for said service. Witness let Holmes have ploughs 
and gear, which he was to return, but never did —he paid witness 
for them—znever saw any one else in possession but Holmes. His 
wife sold two or three loads of corn, while her husband was ab- 
sent, and three bags of cotton, made by the children of Holmes 
and the negroes—saw Peck two or three times in the latter part 
of 1843. Holmes gathered witness’ fodder in 1844, and Bul- 
lard paid witness five dollars for Holmes; all the balance Holmes 
paid in work. Witness repaired the gin house in 1843, and 
Holmes settled with witness at the rate of one dollar per day. 

William Stafford testified, that Holmes ginned his cotton in 1842 
and 1843, and witness paid him for it. Aleck packed it and Phillis 
fed the gin, (these negroes were a part of those sold by Holmes to 
Peck.) Witness paid Holmes the thirteenth part in money after 
he sold the cotton. 

Charles Whitehead states, that he rented land to Holmes in 
1843, and, subsequent to the sale to Peck, Holmes paid witness for 
the rent, partly in fodder made on the land. The land was culti- 
vated by the negroes sold by Holmes to Peck. 

Well might the Court below not think it a discreet exercise of 
its power to interrupt the finding of the jury against the claimant, 
upon such evidence. 

A majority of this bench would have come to the same conclu- 
sion, to wit, that the facts fully warrant the belief, that as to the 
surplus at least, there was a benefit reserved to the vendor and his 
family, and the contract being entire, if part of it be tainted with 
fraud, the whole must fail. It is void altogether. 

Were it otherwise, and we believed the verdict against the 
weight of evidence, still the Judge, who tried the case, being sat- 
isfied with it, this Court would decline to set it aside. It must be 
a very strong case that would induce this Court to order a new 
trial, when it has been refused by the presiding Judge on the 
merits. 

The verdict then, in our opinion, is not contrary to law, but in con- 
formity with it; and it is only repugnant to so much and such parts 
of the charge as were against law, and on the side of the claimant ; 
of course that would not authorise us to intermeddle with it. The 
motion for the reversal of the judgment below, must therefore be 
denied. 

3 












SUPREME COURT OF GEORGIA. 


Solomon vs. Solomon, Ex’x. 








No. 2.— Henry Sotomon, plaintiff in error vs. Frances Sotomon, 
Ex’x of James Sotomon, deceased, defendant in error. 


[1.] Where two or more persons enter into an agreement to purchase cotton jointly, to 
advance equal portions of the purchase money, to pay equal portions of the expense 
of the transportation of the same, and to share in the loss and profits, it is in judg- 
ment of law a co-partnership for a single adventure. 

[2.] Partners, as between themselves, may alter, modify or partially dissolve the co-part- 
nership contract; provided they do not violate any principle of law or public policy. 

{3.] When one partner fraudulently misapplies any portion of the partnership funds 
to his own private use, without the knowledge or consent of the other partners, he 
will be held liable for the same, with interest thereon from the time of such misap- 
plication, to the other partners. 

[4.] Where, however, one partner drew $3,500 of the joint funds of the partnership, 
with the express assent of his co-partner, it was held, that he was not liable for in- 
terest thereon, until ademand was made upon him to account therefor by his co-part- 
ner and refused, he being considered in default only from the time of such refusal. 

[5.] When one, through a mistake of the law, acknowledges himself under an obliga- 
tion which the law will not impose upon him, he shall not be bound thereby. 


In Equity from Twiggs Superior Court. Tried before Judge 


Scarsporovueu, at October Term, 1846. 
For the facts of the case, see the opinion of the Supreme Court. 
Jounson, Harris, Rockwe.t and Coxz, for the plaintiff in error. 


Argument of Mr. Rockwe.t. 

Partnership is defined to be a voluntary contract between two 
or more competent persons, to place their money, labour, effects 
and skill, or some or all of them, in lawful commerce in business, 
with the understanding that there shall be a communion of profits 
between them. Story on Part. 2. Gow on Part.1. Montague 1. 
Collyer on Part. 2. 

The view of dividing the benefit resulting from the partnership, 
is the main object of the agreement. As between themselves and 
apart from the operation of law, where the rights of third persons 
do not intervene, this division of benefit may be the sole end of 
their stipulations. The partnership contract is founded purely 
upon the consent of the partners, and whatever they agree in good 
faith to perform, contravening no principle of law, is binding upon 
all. Hence, although a community of interest is the essence of all 
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partnerships, it is by no means necessary that there should be a 
community of loss. Among the Romans it was held, that one part- 
ner might by agreement be entitled to a share in the profits with- 
out being accountable for any part of the loss. Inst. lid. 3, tit. 26, 
sec. 2. Watson on Part. 56. And although this proposition, with 
a slight modification, has been adopted in the Common Law, to 
wit : that each partner shall share in the losses so far as they con- 
stitute a charge upon, or a deduction from the profits, Collyer om 
Part. 3 Mees. & Wels. 359. Story on Part. 28, yet cases are 
by no means novel, where a partner has been by agreement per- 
mitted to share the gross profits of the common business. 

It is competent for the partners to agree that the profits shall be 
equally divided between them, and if there be no profits the loss 
shall be borne by one or more, and that the other shall be ‘ inter 
sese’ exempt, 5 B. § A.954. 3 Mees. & Wels. 357. Story on Part. 
28. So the proportion in which they are to share the profits or 
losses, may be varied at their pleasure, whether they contribute 
equally to the common stock or not. 

The law has left these matters to the discretion of the parties, 
taking care that no fraud, imposition, or undue advantage is prac- 
tised by either side. Agreements between partners as to the limi- 
tation of the partnership, the manner in which the business is to 
be conducted, the capital to be employed, the proportion in which 
profits are to be divided and losses borne, time and mode of set- 
tling accounts between them, the powers and duties of each part- 
ner, and various other matters connected with the transaction of 
the partnership business, are entirely the subject of personal and 
private stipulation and arrangement, and in whatever way they 
may be ultimately settled between themselves, unless they inter- 
fere with or contravene some principle or rule of law, they cannot 
be impeached. Gow on Part. 9. 

The contract of partnership may be verbal or in writing. Sto. 
119. And as no particular solemnity is necessary to call it into 
being, none is necessary to qualify, alter, supersede, or dissolve it. 
The terms of this contract may be changed at pleasure by mutual 
consent, and it has been held, that a course of dealing long enough 
to demonstrate that the partners have agreed to change the original 
articles of partnership, shall be held conclusive of such change. 
Turn. § Russ. 523. 

Particular transactions may be abstracted from the general part- 
nership account, so as to avoid the operation of the general rule of 
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law, that actions at law cannot be maintained by one partner 
against another, and give rise to such actions. The books abound 
in such examples 3 Mass. R. 364. 10 Moore, 341. 3 Bing. 54. 
7 B&C.419. 1 Mann. & Ry. 238. Collyer 143 et seq. Such 
actions may be maintained without an express promise. Holt N. 
P. C. 368. In the several States, however, the rule upon this sub- 
ject is conflicting. It has been usually held, that an action at law 
would lie to recover a final balance without an express promise to 
pay it. 1 Binney R.191. 1 Wash. C. C. R. 435. In Massachu- 
setts, a final settlement is not necessary. 9 Mass. R.539. Ib. 540. 
12 Mass. R. 34. 147.116. 3 Pick. 420. 6 Pick. 179. It has 
been held, that parties may separate any portion of the partner- 
ship affairs from the rest, and adjust that portion. 6 N. H. R. 547. 
1 Wend. R. 532. 4 Tyrwh. R. 335. These authorities conclu- 
sively prove, that not only a variation of the articles of partnership 
may be made by the consent of the partners, and such variations 
‘inter se’ be upheld by the Court, but that the operation of the 
rules of law will be varied by the changing phases of the partner- 
ship business. 

I. With these principles in view, it is proposed to consider the 
questions presented by this record, to wit, as to the charge of the 
Court below “that if a partner draws upon the partnership funds 
and applies the proceeds to his own use, he is liable to account to 
his co-partner for a moiety with interest from the time he received 
the funds.” Were this true as a general principle, the settlement 
of partnership accounts would be an unfailing source of constant 
and perplexing litigation. The opinion is suggested by counsel, 
with deference, that the allowance of interest as against a partner, 
constitutes the exception to the general rule, and it is allowed, 
when at all, as a punishment for some default. In the case of 
Dexter vs. Arnold, 3 Mason, 289, it was held, that interest is not 
allowed on partnership accounts generally, until after a balance is 
struck on a settlement between the partners, unless the parties have 
otherwise agreed or acted in their partnership concerns. In the 
case of Miller vs. Lord, 11 Pick. R.11. The Court says, “ in gen- 
eral when the articles of partnership permit the partners to with- 
draw certain sums annually without containing any stipulations in 
regard to interest thereon, interest will not be allowed.” It would 
thus seem that a stipulation is necessary to carry interest on the 
account, when the sums are drawn in good faith and by consent. 
Here the item constituting the subject matter of the suit, was a 
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sum of $3,500, drawn by one partner with the consent of the other, 
there being no articles of partnership, and no stipulation either 
at the formation of the partnership, or the time of drawing the 
amount, that it should bear interest. The only cases where interest 
has been allowed on partnership accounts against a partner, before 
a balance struck, will be found to be where the money has been 
withdrawn mala fide, or retained improperly. Such, for example, 
are the cases of Simpson vs. Feltz, 1 McCord Ch. R. 220, and 
Stoughton vs. Lynch, 2 John. Ch. R. 209. The general Common 
Law rule is, that the law does not imply a contract on the part of 
the debtor to pay interest on a sum he owes, although the debt 
may be of a fixed amount, and have been frequently demanded. 
1 Campb. R. 50; 2 wb. 426; 1 Bos. & Pul. R. 307; 9 Barn. & 
Cresw. R. 378; 4 Man. & Ry. R. 305; 5 Cowen R. 587. It is not 
due in the absence of express stipulation, even in the case of writ- 
ten instruments, unless they be commercial instruments of a nego- 
tiable nature. 9 Barn. & Cresw. R. 378; 6 Bingh. R. 709; 4 
Moo. & Pay. 589, S. C. The charge of the Court on this point is 
therefore deemed erroneous. 

II. It is not denied that guoad third persons a participation in 
the profits of a business, and a community of interest in the capital 
stock, creates in law, ordinarily, a partnership between the parties. 
But in the case at bar the question is, how the acts of the parties 
in relation to this sum of $3,500 drawn by Henry Solomon from 
the partnership fund for his own use, with the assent of James 
Solomon, are to be construed as between themselves. The refusal 
of James Solomon to receive the same amount for himself, and his 
declarations, clearly prove that he preferred to receive the sterling 
exchange thereon, and incontestably show a severance of that 
amount from the partnership fund on the part of James Solomon ; 
for on this amount the profit was to be his exclusive profit. Here 
it is material to observe, that the legal term “communion of profit” 
imports a joint and mutual interest in the profit. It cannot, surely, 
be said that as to the sum of $3,500, which James Solomon pre- 
ferred to leave in the hands of the factor, and on which he desired 
to realise to himself the sterling exchange, there was a joint and 
mutual interest in the profits existing between the two partners. 
The intentions of the parties as expressed by their acts and ascer- 
tained by the testimony, and which constitute the true guide for 
the Court in determining this question, absolutely forbid such a 
conclusion. Mr. Justice Huntingdon, in delivering the opinion of 
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the Court in Loomis vs. Marshal, 12 Conn. R. 69.— (which was a 
question of partnership guoad third persons) says, “ that the parties 
to this agreement did not intend to create a partnership, as between 
themselves, is very obvious from the facts set forth in this motion, 
connected with the stipulations contained in the agreement; and if 
they are liable as partners, they are made so by construction of 
law. If they are all jointly liable, their liability arises from the 
fact, that they have entered into a contract, which as between them- 
selves and the plaintiff, controls their clear intention, if not express 
stipulation, to the contrary. Whether these defendants have enter- 
ed into such terms, is to be determined by a fair construction of the 
agreement which they have executed.” The defendants were held 
not to be partners. If then, as to third persons, the intentions of the 
parties may be looked to to decide a question of partnership, a 
fortiori the same rule may be considered in deciding the same ques- 
tion ‘ inter sese.’ Kent, C. J. in Post vs. Kimberly, 9 Johns. R. 504, 
observes, “we must be careful not to carry the doctrine of con- 
structive partnership so far as to render it a trap for the unwary. 
We must, in this as in other cases, look to the entire transaction in 
order to judge correctly of its motive and tendency ; and we think, 
as is said by Gould, J. in Coope et al. vs. Eyre et al. 1 H. Bia. 44, 
cases of this nature should stand on broad lines, not on subtleties 
and refinements, the source of litigations and disputes.” The con- 
clusion is considered not unwarranted by authorities, that the in- 
tentions of the parties may control a question of partnership inter se, 
and the charge of the Court below to the jury on this point was 
erroneous. : 

III. The idea that the articles of partnership cannot be varied 
and that the same community of interest in the capital stock, which 
existed at the commencement of the partnership must continue to 
its close and until a final dissolution takes place, finds no sanction 
in the law. Gow 209; 1 Sim. & Stu. 600; 8 Con. 168; 6 Wend. 
263. Such would seem, however, to be the notion prevailing in 
the opinion of the Court below, when the position is distinctly as- 
serted, “ that the Court does not recognise any such thing as a dis- 
solution ‘pro tanto’ in a co-partnership for a single adventure, en- 
terprise or business; there must be a total severance.” The case 
of Jackson vs. Stopherd, 4 Tyrwh. 330, is a notable instance of the 
recognition of a partial severance ofa partnership. Bayley B. ob- 
serving on the general rule of law, that one partner cannot main- 
tain an action at law against another, says —“ But by special bar- 
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gain between them, a particular transaction may be separated from 
the winding up of the general concern, and when thus insulated, is 
taken out of the general law of partnership, constituting between 
the partners a separate and independent debt on putting an end 
to the joint concern.” Vaughan B. in the same case, says—“If 
any matter be withdrawn from the adjustment of the partnership 
concerns, and made the subject of a distinct settlement, the gene- 
ral rule, that one partner cannot sue another in respect of a part- 
nership transaction, till the whole partnership concerns are adjusted, 
does not apply.” Now it is respectfully contended that this very 
separation took place between Henry and James Solomon in 
respect to the sum of $3,500, which forms the only matter in con- 
troversy in this record. Both partners consented that $3,500 might 
be withdrawn by Henry Solomon for his own use, and that James 
Solomon might leave the same amount in the hands of the factors, 
on which he wished to realise to himself the whole profit of the 
sterling exchange. 

As a further illustration of the severance as to this particular 
item of $3,500, let us consider the rights of Henry Solomon to a 
proportion of the sterling exchange on that sum, supposing it to 
have been realised. It has been held, in the case of Gray vs. the 
Portland Bank, 3 Mass. R. 364, that one partner might. maintain 
an action against his co-partners for withholding from him his pro- 
portion of the profits of a branch of the business, within the terms 
of the co-partnership. Could Henry Solomon, in any form of ac- 
tion, recover against James Solomon or his representative, any | 
portion of that exchange? The same evidence which has been 
adduced on this trial in the Court below, would be conclusive 
against him, as to his relinquishment of all community of interest 
in that portion of the profits of the partnership. The rule must 
then be mutual. The severance of this item, from the general 
concerns of the partnership, was complete by the assent of the 
parties, and the arrangement thus made, contravening no principle 
of law, cannot be impeached. 

IV. In support of the instruction to the jury, asked for by coun- 
sel for defendant in the court below, reference is made to the fol- 
lowing cases and authorities. 4 Tyrwh. 335; Turn. & Russ. 523; 
5 Barn. Ald. 954; 3 Mees. § Wels. 357; Jacob 144. Each part- 
ner may give separate instructions to their joint factor. Stor. on 
Part. 5; 1 Dougl. 371; 1 H. Bla.37; 9 Bingh. 297; 2 Johns. Cas. 
329; 8 Cra. 50; 3 Mason. 138. 
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V. The principles on which new trials are granted, on account 
of a misdirection of the Judge, are very clear. It may not be amiss, 
by way of refreshing our recollections on this point, to refer to the 
observations of a learned writer on this subject. “So universal is 
the practice” says he (in commenting on the granting new trials 
for a misdirection of the Judge in matters of law,) and with such 
deep reverence are the principles of law regarded, that perhaps 
there cannot be found one instance of injustice done, in a clearly 
ascertained case of misdirection, where a new trial has not been 
directed. It is a favourable ground of relief, has the ear of the 
court, is treated with marked respect, has every facility afforded, 
and when successful, the relief is uniformly granted without costs. 
The error of the judge calls for correction as a matter of right, not 
of discretion, and a motion for a new trial on this ground is an ap- 
peal to the well settled principles of law.”—Graham on New Tri- 
als 261. 

How was the charge of the Court to have been understood by 
the jury, when they were told, that verbal admissions “when delib- 
erately made or precisely identified are usually received as satisfac- 
tory?’ Are they ever received otherwise? In the words of the 
same author from whom the quotation is made, is not the “evi- 
dence they afford often of the most satisfactory nature? And when 
acted upon by others, are not the admissions conclusive against 
the party making them, in all cases between him and the person 
whose conduct he has thus influenced?’ Why suggest a doubt in 
the minds of the jury as to the satisfactory nature of the repeated 
statements and declarations of James Solomon that “Henry had 
been more fortunate than he, had saved the most of his part of the 
cotton, and he (James) should lose his?’ Were they not evidence ? 
Such a suggestion could not fail to lead the jury to illegal results, 
and such has been the effect. This misdirection then affected the 
result and the case at bar is within the rule. 

VI. In support of the sixth assignment of error, reference is 
made to the case of Thomason vs. Smithson 3 Verm. R. 272; to 2 
Desaus. 323; 1 Bibb 253; 1 Day. R. 156; 3 Hayw. 192; 1 Conn. 
R. 711; 3 Wheat. R. 527. 

VII. And lastly to support the seventh assignment of error, ref- 
erence is made to the case of Gaither vs. Caldwell 1 Dev. §& Batt. 
508; 1 Desaus. 134; 2 John Ch. R. 92; 6 Wheat. R. 468. 


Poe & Nisbet for the defendant in error. 
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By the Court—W arner J. delivering the opinion. 





The complainant in this case filed her bill against the plaintiff in 
error in the Court below, calling upon him to account for the pro- 
ceeds of a lot of cotton purchased by the complainant’s intestate, 
James Solomon, in his lifetime, and the defendant as co-partners. 
From the record as transmitted to this Court, it appears that the de- 
fendant and his brother James, advanced about the sum of thirty- 
five hundred dollars each, to purchase cotton on speculation, to 
share equally of the profits and loss of the adventure. In pursu- 
ance of the agreement between them, about three hundred and 
fifty bales were purchased and forwarded to Wimberly & Jones, 
their factors in Savannah, which were by them shipped to Isaac, 
Low & Co. at Liverpool. 

It also appears that Wimberly & Jones drew against the cotton 
so shipped by them to Liverpool, the sum of seven or eight thous- 
and dollars. 

After the cotton had been shipped to Liverpool, Henry Solo- 
mon, the defendant, proposed to draw on Wimberly & Jones on 
account of the cotton, the sum of thirty-five hundred dollars, for his 
individual use; to which James Solomon assented, but declined 
drawing any money for himself, saying he had no use for the 
money, and wanted the benefit of the sterling exchange, &c. The 
cotton was sold in Liverpool, and the proceeds, over and above the 
sum drawn by Wimberly & Jones, was two thousand and thirty-six 
dollars, including the sterling exchange, which was equally divided 
between the partners. 

It also appears from the record, that suit was instituted by the 
partners against Wimberly & Jones, for the money drawn by them 
f against the cotton remaining in their hands, and a judgment ren- 
a dered therefor, for the sum of four thousand four hundred and 
: seven dollars-and nine cents, which has never been collected, 
Wimberly & Jones having become entirely insolvent. The com- 
plainant, as the adm’x of James Solomon, now claims the one half 
of the thirty-five hundred dollars drawn by Henry Solomon against 
the cotton, in May 1840, for his individual benefit, and that he 
account with her for the proceeds of the sale of the cotton, &c. 
which has come into his hands as one of the partners in the joint 
adventure. 

The defendant refuses to account with the complainant, on the 
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ground that the drawing the thirty-five hundred dollars, in May 
1840, from Wimberly & Jones, by the consent of his co-partner, 
was a dissolution of the co-partnership to that extent, and, there- 
fore, he has a legal right to appropriate the amount so drawn to his 
individual use, without accounting to his co-partner therefor. On 
the trial of the cause, the jury found a verdict for the complainant, 
for the one half of the thirty-five hundred dollars, with interest 
thereon from May, 1840. The case now comes before this Court 
on a writ of error and bill of exceptions to the charge of the Court 
below, to the jury. 

[1.] The Court below charged the jury—“TIf the answer of the 
defendant and other evidence satisfies them, that Henry Solomon 
and. James Solomon, purchased the cotton jointly, paid equal por- 
tions of the purchase money, were to pay equal portions of the 
expenses and transportation of the cotton, and were to share in 
the losses and profits, it is a co-partnership. There is no differ- 
ence between a joint adventure, when the joint adventurers pur- 
chase jointly, and are to participate in the losses and profits, and 
@co-partnership. Such an adventure is a co-partnership.” 

“The contract of co-partnership imports entire good faith be- 
tween or among the partners. Partners are bound to use the part- 
nership property for the benefit of the partnership interest, there- 
fore, if one partner draws upon the partnership funds and applies 
the proceeds to his own individual use, he is liable to account to 
his co-partner for a moiety, with interest from the time he received 
the fund so drawn. The interest each partner has in the partner- 
ship property, is his share in the suzplus, after the partnership ac- 
counts are settled, and all just claims satisfied.” 

“The only ways a co-partnership for a single adventure, enter- 
prise, or business, can be dissolved are—first, by the extinction or 
destruction of the subject of co-partnership; or secondly, by a total 
separation or severance of it, before the completion of the business 
or enterprise; or thirdly, by a completion or ending of the adventure, 
business or enterprise. The Court does not recognise any such 
thing in law, as a dissolution pro tanto of a co-partnership for a 
single adventure, enterprise or business—there must be a total 
severance. If James Solomon, when he gave Henry Solomon leave 
to draw the thirty-five hundred dollars against the cotton, for his 
(Henry Solomon’s) use, agreed also, that he would take the risk 
of the failure of the Savannah factors and Liverpool consignees, 
and that the future loss should fall upon him, then the jury ought to 
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find for the defendant, otherwise for the complainant. With re- 
spect to verbal admissions, they ought to be received with great 
caution, and if made by a party when ignorant of his rights, are 
not binding upon him ; yet, when made deliberately, and precisely 
identified, are usually received as satisfactory.” 

Defendant’s counsel asked the Court to charge that it was com- 
petent for J ames and Henry Solomon, during any period of the 
adventure, to have severed by agreement any part of their interest 
in the subject matter of the enterprise; therefore, if the jury 
should be of the opinion from the evidence, that James Solomon 
agreed that Henry Solomon should withdraw thirty-five hundred 
dollars of his part of the proceeds of the cotton, and that James 
Solomon preferred to leave the whole of his share with the view 
to realize to himself the profit of the sterling exchange, they ought to 
find for the defendant, which the said Court refused to charge ; but 
charged the jury “ that it was competent for Henry and James Sol- 
omon at any time before the termination of the adventure, to agree 
to a total separation of their interests, or that Henry Solomon 
might draw for thirty-five hundred dollars and appropriate the same 
to his own use, and if James Solomon assented to it, and that 
James would run the risk of future loss, then the jury would find 
for the defendant.” 

We have carefully examined the instructions given to the jury by 
the Court in this case, in reference to the law of partnership, and give 
our sanction to most of the principles advanced by the Court below, 
as applicable to the case then before it. If, however, the Court in- 
tended to be understood as saying, that co-partners, as between 
themselves, could not alter, modify, or dissolve a co-partnership for 
a single adventure, enterprise, or business, by contract or agree- 
ment, then we are of the opinion the Court below erred in its 
judgment as to the law. Partnerships for a single adventure, en- 
terprise, or business, are formed by agreement between the part- 
ners, and where no certain limit is fixed for their duration, may be 
dissolved at the pleasure of either of the partners. Story on Part. 
286, sec. 269; 3 Kent Comm. 53. 

The co-partnership existing by the contract of the parties, [2.} 
may be modified, altered, or dissolved by contract, as between 
themselves, either in the whole, or in part, provided such contract 
does not violate any principle of law, or public policy. This por- 
tion of the charge of the Court below is assigned for error, and 
unexplained by the other portions of the charge, we should have 
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felt bound to reverse the judgment below on that ground. But 
when we take the whole charge of the Court, and consider its 
practical application to the facts before it, we do not think the jury 
were misled by the instructions of the Court. The question upon 
which the case mainly turned was, whether the drawing the $3,500 
by Henry Solomon in May, 1840 for his own use, from Wimberly 
& Jones the factors of the co-partners, with the consent of James 
Solomon, was a dissolution of the co-partnership to that extent, so 
as to protect Henry Solomon from any loss occasioned by the fail- 
ure of Wimberly & Jones, and throw the same entirely on James 
Solomon the other partner, who did not draw any money from the 
Savannah factors. The Court told the jury, “it did not recognise 
any such thing in law, as a dissolution pro tanto of a co-partnership 
for a single adventure, enterprise, or business; there must be a total 
severance. If James Solomon, when he gave Henry Solomon: 
leave to draw the thirty-five hundred dollars against the cotton, for 
his (Henry Solomon’s) use, agreed also, that he would take the 
risk of the failure of the Savannah factors and Liverpool consignees, 
and that the future loss should fall upon him, then the jury ought 
to find for the defendant, otherwise for the complainant.” The 
original contract of co-partnership, the purchase of the cotton in 
pursuance of it, and the joint interest of the parters in it, is dis- 
tinctly admitted. While the cotton was in the hands of the factors 
each partner was jointly interested in it, and had the right to con- 
trol it, or the proceeds thereof. Henry Solomon, when he drew 
the thirty-five hundred dollars, had a perfect right to have drawn 
seven thousand dollars had he degired to have done so, and his 
receipt would have been good against both partners ; for one part- 
ner is considered in law, as the agent of the others with regard 
to the partnership property. In our judgment there is no foun- 
dation in law for the position assumed by the plaintiff in error, that 
the drawing the thirty-five hundred dollars by Henry Solomon of 
the joint funds for his own use, with the consent of James, his 
co-partner, worked a dissolution of the co-partnership; and thereby 
exonerated Henry Solomon from the responsibilities of the original 
co-partnership contract. To have exonerated him from liability to 
account with his co-partner for loss sustained by the failure of 
Wimberly & Jones, he should have established to the satisfaction 
of the jury, in the language of the Court below, that James Solo- 
mon “agreed also, that he would take the risk of the Savannah fac- 
torsand Liverpool consignees and that the future loss should fall upon 
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him.” This would have been such an alteration, or modification of 
the original contract of partnership for this single adventure, as 
would have excused him from accounting to his co-partner for such 
loss. The jury, however, by their verdict, negative the idea thatany 
such agreement was proved, by finding for the complainant, and 
in our judgment their verdict is supported both by the law and 
the facts of the case, except as to the question of interest, which 
will now be considered. 

The Court below charged the jury that “the contract of [3.] 
co-partnership imports entire good faith between, or among the part- 
ners. Partners are bound to use the partnership property for the 
benefit of the partnership interest, therefore, if one partner draws 
upon the partnership funds, and applies the proceeds to his indi- 
vidual use, he is liable to account to his co-partner for a moiety, 
with interest, from the time he received the fund so drawn.” This 
proposition is undoubtedly true where the partnership funds have 
been abstracted by one of the partners from the legitimate business 
of the partnership, without the knowledge or consent of the other 
partners, as when there has been a fraudulent misapplication of the 
partnership funds by one of the partners, for his own private spec- 
ulations, or he has employed the same in his own private trade; in 
all such misapplications of the partnership funds, the delinquent 
partner would be chargeable, with not only the interest on the funds 
80 misapplied, but also with the profits he has madethereby. Sto. 
on Part. 342, sec. 233; Caldwell vs. Leiber, 7 Paige Ch. R. 483. 

Does the record, in this case, shew that there was any fraudu- [4.] 
lent misapplication of the thirty-five hundred dollars by Henry Solo- 
mon in May, 1840, the time at which he drew that sum from Wim- 
berly & Jones? We think not, but on the contrary, that amount 
was drawn by him with the express assent of James Solomon, his 
co-partner, and there was no default on the part of Henry Solo- 
mon with regard to that portion of the partnership funds so drawn 
by him with the consent of James, until a settlement was demanded 
and he refused to account for the same. Campbell vs. Mesier & 
Dustan, 6 John. Ch. R. 21. When he was required by his co- 
partner to account for that portion of the joint funds so drawn by 
him with his consent, on a final settlement of the co-partnership 
transactions, his refusal then so to account, was in our judgment, to 
use the mildest term, a misapplication of the partnership funds to 
his individual use, and, consequently, he ought to be charged with 
interest from the time of such demand and refusal, which in the 
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absence of other evidence appearing on the record, was, on the 
12th day of August 1842, the time of the commencement of the 
suit by the complainant against him. We are also of opinion, that 
the Court below very properly refused the instruction asked by the 
counsel for the defendant. The instruction prayed for, assumed 
the position, that if the jury should believe, from the evidence, 
that James Solomon agreed that Henry Solomon should withdraw 
thirty-five hundred dollars of his part of the proceeds of the cotton, 
and that James Solomon preferred to leave the whole of his share 
with the view to realize to himself the profit of the sterling 
exchange, then the co-partnership was dissolved, and they ought to 
find for the defendant. From what has already been said, the con- 
sent of James that Henry should draw the thirty-five hundred dol- 
lars, and the refusal on his part to draw any thing for himself, did 
not, in our opinion, work a dissolution of the copartnership. The 
money drawn by Henry Solomon was the joint property of both 
partners, being a part of the proceeds of the cotton purchased with 
their joint funds. The money remaining in the hands of Wimberly 
& Jones, was the joint property of both partners subject to be 
drawn by either or both. If James Solomon preferred the money 
to remain in the hands of Wimberly & Jones for the purpose of 
realizing the sterling exchange, or for any other purpose, that did 
not affect the original contract of partnership. So long as the con- 
tract‘of partnership continued, each partner was bound by the acts of 
the other, in relation to the partnership property. The instructions 
given to the jury on that branch of the case, we think were proper 
and unexceptionable, and constitutés no ground of error. 

[5.] With regard to verbal admissions, the Court charged the 
jury, “they ought to be received with great caution, and if made 
by a party when ignorant of his rights, are not binding upon him; 
yet, when made deliberately, and precisely identified, are usually 
received as satisfactory.’ When we take into consideration that 
the admissions relied on were the verbal declarations of a deceased 
person deeply affecting his estate, the admonition of the presiding 
Judge to the jury, was not, in our judgment, improper. 

The declarations of deceased persons are often-times easily 
proved, but extremely difficult to explain or contradict, for the rea- 
son, the voice of him who is alleged to have made them is hushed in 
the silence of the grave. Where one, through a mistake of the 
law, acknowledges himself under an obligation which the law will 
not impose upon him, he shall not be bound thereby; as, where the 
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indorser of a bill of exchange or promissory note, who is dis- 
charged from payment thereof by want of notice under the law, 
yet, being ignorant of his legal rights, promises to pay it, he will 
not be bound by such promise. Warder et al. vs. Tucker, 7 Mass. 
R. 449; Garland vs. Salem Bank, 9 Mass. R. 389; Goodall and 
others vs. Dolley, 1 Term R.'712; Lawrence vs. Beaubien, 2 Baily 
R. 623. 

The thirty-five hundred dollars having been drawn by the defend- 
ant with the express assent of his co-partner, we are of the opinion, 
that the Court below erred in its instructions to the jury that the 
complainant was entitled to interest from the time he drew the 
money in May, 1840; it being the opinion of this Court that he was 
not entitled to interest thereon until a demand made, and a refusal 
by defendant to account to his co-partner for the one-half of the 
money so drawn; and there must be a new trial on that ground ; 
unless the complainant shall, on or before the first day of the next 
succeeding term of the Court below, enter a remittitur on the re- 
cord thereof, for the interest found by the jury from May, 1840 up 
to the 12th day of August, 1842, the time the demand was made 
by the institution of the complainant’s suit. All the other assign- 
ments of error appearing on the record, are overruled. 





No. 3.—Srepuen Hester, Executor of Freperick Womack, plain- 
tiff in error vs. James Youne, defendant in error. 


[1.] The Act of 1802, prohibiting the Judges of the Superior Courts from withhold- 
ing any grant, deed or other document from the jury, unless barred by the Act of 
Limitations, does not repeal the law of evidence as to the execution of such papers; 
nor prevent the Judges from pronouncing upon their legal character. The only 
effect which it has, is to prevent them from withholding from the jury papers, whose 
legal character is admitted or adjudged by the Court and which are legally proven. 

{2.] An instrument purporting to be a deed, by which the grantor gives to his son cer- 
tain property, after his death and the death of his wife, is not a deed, but a testa- 
mentary paper, and cannot be read to the jury in any case affecting the title to per- 
sonalty in a Court of Common Law, until it has passed to probate before the Ordi- 
nary. 

{3.] A paper, having the formalities of a deed, may notwithstanding be a will. 

[4.] In determining whether an instrument be a deed or a will, the Court will not 
consider what the maker believed it to be, but what in point of law it is. 
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[5.] The intention of the maker, as to the character of the estate conveyed, is the cri- 
terion by which the Court will determine whether a given paper is a deed or a will, 
and if the intention gathered from the whole paper is, that the estate is not to pass, 
or the instrument take effect, until his death, it is a will and not a deed. 


Trover in Bulloch Superior Court. Tried before Judge Fiem- 
iNG. Verdict for the defendant, and motion for a new trial over- 
ruled — October Term, 1846. 


For the facts of the case and the grounds of error, see the 
decision of the Supreme Court. 


D’Lyon and Barrow for the plaintiff in error. 
Warp & Owens and Luoyp for the defendant in error. 
Mr. Luoyp submitted the following argument : 


Upon the trial of this case in the Court below, plaintiff offered in 
evidence a paper, of which the following is a copy: 


Bf $0 . 19th day of June, in the year of our Lord, 1826. 


Know ALL MEN, That I William Womack, in consideration of 
natural love and affection for my son Frederick Womack, I do give 
untd him the following property: three hundred acres of land 
which I now live on, two negroes, Will and Nancy, two horses, 
and the rest of my stock of hogs and cattle, together with my 
household furniture, after my death and the death of my wife, to 
have and to hold the said property forever. 

In witness whereof I have hereunto set my hand and seal the 
day and year above written. Witiiam Womack. [L. s.] 

Signed, sealed and delivered in presence of Joun Hines. 

Test, 
Howat. Hunps, J. P. 


This paper was ruled out by the Court, upon the objection of 
defendant’s Attorneys, that it was testamentary in its character and 
could not be admitted without probate. Whereupon the plaintiff 
submitted to a verdict, and moved for a new trial on the following 
grounds: 

Ist. Because his Honour, the Judge, erred in ruling out a deed 
offered in evidence by the plaintiff from William Womack to Fred- 
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erick Womack, dated 19th June, 1826, conveying the slaves in 
dispute. 

2d. Because the Court erred in construing said deed to be a 
will, or testamentary ih its character, and requiring probate as a 
will before it could be admitted in evidence. 

3d. Because the said verdict is contrary to law and evidence. 

Upon the argument on the motion for a new trial, the Court 
affirmed the decision given at Nis Prius, and to that decision the 
plaintiff’s counsel assign the following for grounds of error : 

1st. That his Honour, the Judge, erred in refusing the new trial 
in this — that under a statute of the State of Georgia, passed No- 
vember 26th, 1802, the Judges of the Superior Courts shall not, in 
any case whatever, withhold any grant, deed, or other document 
from the jury, under which a party in a cause may claim title, 
except such evidence of title as is barred by the Statute of Lim- 
itation. 

2d. That the Court committed error in this — that the said deed 
offered in evidence, contains none of the constituents of a will, for 
that it contains a conveyance of real estate, which, under a will, 
can only pass when it is attested by three witnesses. That it was 
evidently intended by the donor to convey an estate in presenti 
with the right of future enjoyment, which intention should have 
been left to the jury to have determined from all the facts and cir- 
cumstances; that the said deed was recorded and intended to ope- 
rate as an irrevocable instrument, which clearly distinguished it 
from a will. 

3d. That the Court erred in refusing a new trial in this —that 
the said deed, in relation to the real estate, operated as a covenant 
to stand seised to uses, and that in reference to personal estate, 
the same principles of law are applicable, there being no distinc- 
tion in the State of Georgia between real and personal property. 

The Court has committed no error in its decision, and we will 
consider the grounds assigned by the counsel for the plaintiff in 
error, in the order in which they were stated. 

The first exception assumes the broad proposition, that the in- 
strument should have been admitted without any proof of execu- 
tion, because the plaintiff claimed title under it. The Act of the 
Legislature 26th November, 1802, is in the following words:— 
“That the Judges of the Superior Courts shall not, in any,case 
whatever, withhold any grant, deed, or other document, from the 
jury, under which any party in a case may claim title, except such 
5 
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evidence of title as may be barred by the Act of Limitation.” — 
Vol. 2, p. 56. 

Allowing, for the sake of argument, that the proper construction 
of the statute is, that every paper which the counsel in a cause 
may choose to offer as a document of title must, without proof of 
execution, authenticity, or any of the indicia of genuineness, be 
allowed to go to the jury. We-contend that the statute only 
applies to suits for real estate, because by the Act, it is limited to 
Judges of the Superior Court. It could never have been the 
intention of the Legislature, that it should be the duty of the 
Judge of the Superior Court to receive testimony which it would 
equally be the duty of the Justices of the Inferior Court, and all 
the minor Courts to reject. [It could never have been their inten- 
tion that there should exist two rules of testimony, the one to be 
binding on the Superior Courts, the other to control all other juris- 
dictions within the State. This anomaly can only be destroyed by 
confining the law to those cases in which the Superior Courts have 


exclusive jurisdiction by the constitution, to wit: suits for real 


estate. 

There are other indicia about the law which may be brought in 
aid of this construction. The words “grant and deed” (to which 
the word document is only suppletory) apply particularly to reak 
estate. The word “ grant” in Georgia refers to the instrument by 
which the State conveys land to her citizens. The word “ deed,” 
in its technical meaning, applies only to real estate—— we speak of 
a sale of chattels, and the words “ bill of sale” mark the instru- 
ment of conveyance. Acts 1839, 7. 196. 

The word title is generally used with reference to land — we 
say “a title to real estate” — we speak of property in things per- 
sonal. But further, to admit the paper, it must be a grant, deed, 
or document under which they claimed title. They claimed title 
under it as a document conveying the slaves in dispute from Wil- 
liam Womack to Frederick Womack; but until the Court was 
satisfied of the genuineness of the signature of William Womack, 
and the authenticity of the instrument, it could not be admitted, 
because these facts were necessary to make it a document of title 
under their own showing. Was the Court to take the ipse dizit of 
counsel for this? 

We contend for a different construction of the statute. It was 
to prevent Judges from withholding testimony from the jury, be- 
eause they did not see its relevancy, and thereby making themselves 
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the judges of its weight and effect. It was to give tothe jury the 
power of deciding on the applicability of such testimony. But 
such testimony must be legally brought before the jury, and whether 
it was legally offered, the Judge must determine. 

Suppose that an instrument were forged, must the Judge admit 
it without proof, because it is a document of title? If this be the 
law, why pass the Act of 1827, by which deeds recorded, under 
certain restrictions, might be given in evidence? Why the Act of 
1837, extending the time for such record? Why the Act of 1839, 
which is prospective, allowing an indefinite time to make such 
record? or the Acts of 1841 and 1845, to the same effect? Where 
the use, why the necessity, of this multiplied legislation, if the Act 
of 1802 allowed all these deeds to be given in evidence without 
any proof at all? Prince Dig. 166; Acts 1837,91; iid 1839, 196; 
ébid 1841, 140. °45, 38. 

These are statutes in pari materia, because they relate to the 
same subject, to wit: the admission of deeds in evidence before 
the Courts of this State. 1 Kent 463. Statutes in part materia 
must be construed together. 9 Cowen 507. And it is an estab- 
lished rule of law, that all Acts in pari materia are to be taken 
together as one law, and more particularly when the want of such 
a construction leads to absurdity. Now, with regard to a statute, 
the rule is, that it must be so construed that all parts, if possible, 
may stand, magis ut valeat quam pereat. Dwarris, t. p. 46; 10 
Pick. 241; Dwarris, t. p. 45. It is impossible that these statutes 
can stand together, with the construction sought to be placed upon 
them by the counsel for the plaintiff in error. The construction 
above given reconciles them all. 

Another rule for the construction of statutes is —“ that if there 
arise out of the Acts of the Legislature, collaterally, any absurd 
consequences manifestly contradictory to common reason, they are, 
with regard to those collateral consequences, void.” 1 Black. Com. 
91. Now, the statute, under the construction contended for by the 
plaintiffs in error, is manifestly contradictory to common reason. 
That the Legislature should have intended to subvert the whole law 
of evidence, rendered nugatory their own statutes, held out encour- 
agement to fraud and forgery, is so manifestly unreasonable, that if 
the law admits of a construction to that effect alone, we ask the 
Court in the name of that common reason which it outrages, to de- 
clare it void. 

Thus far we have proceeded upon the assumption, that the in- 
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strument in question was not a deed. If it were a deed it was 
properly authenticated, and should have been admitted in evidence. 
This brings to the second ground of exception the construction of 
the instrument in question. It is a will under any definition which 
can be given to it; and under adjudicated cases, “a will is a dispo- 
sition of real and personal property, to take effect after the death 
of the testator.” 4 Kent Com. 501 Co. Litt. 111 a. “ Testamentum 
est voluntatis nostre justa sententia de eo quod quis post mortem suam 
fiert velit. Dig. Civ. L. 28.11, Pandects liber 2. “ A will is the 
legal declarations of a man’s intentions which he wills to be per- 
formed after his death.” 2 Black. Com. t. p.417. “A will is the 
declaration of the mind, either by word or writing, in disposing of 
an estate, and to take place after the death of the testator.” Car- 
thew 38; 7 Bac. Ab. 299. 

These are the definitions of a will, taken from the authorities 
ancient and modern, from the Civil and the Common Law. The 
instrument in question cornes strictly within the terms of every defin- 
ition. It is a disposition of real and personal property by William 
Womack, to take effect after the death of the testator, William 
Womack. It is the legal declaration of William Womack’s inten- 


tions which he wills to be performed after his death. It is the de- 
claration of the mind of William Womack by writing, in dis- 
posing of his estate, and it is to take place after the death of Wil- 


liam Womack. 

But it is contended in the exceptions, that it is not a will because 
it has some of the requisites of a deed, signed before two witnesses 
only, and recorded. . 

To this we reply. That if a paper contains the disposition of 
property to be made after death, though it were meant to operate 
as a settlement, or a deed of gift, or a bond, though such paper were 
not intended to be a will, nor other testamentary paper, but an in- 
strument of a different shape, yet if it cannot operate in the latter, it 
may nevertheless operate in the former capacity. 4 Eng. Ec. R.108; 
Jarmyn on Wills, m. p. 19. Deeds drawn and engrossed were 
found to be a will, though no writing mentioned the conveyance to 
be awill. Smith vs. Aston, 8 Viner’s Ab. 45. A deed indented be- 
tween fatherand son was found to bea will. 4 Haggard Ec. R. 356, 
44; 2abid,554. An instrument in any form, whetherdeed-poll, or in- 
denture, if the obvious purpose is not totake place until after the death 
of the person making it, it shall operate asa will. Budler, J. 2 Ves. 


Sr, 230; 1 MeCord, 522; thtd.439. The particular form of the paper 
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makes no difference; the question is as to the intent; was it in- 
tended to operate after the death of the party ? if so, it is a will, be 
the writing what it may. 6 Cruise Dig.7; 2 Nott §& McCord, 531; 
Carthew, 38; 1 Jarmyn on Wills 11 a. 

It is evident, from the foregoing authorities, that the form of the 
instrument is not regarded. If it be indenture, or deed-poll, bond, « 
or agreement, under seal or not under seal, recorded or not recorded, 
witnessed by one or a dozen, it has no influence in its construction. 
It is the intention and meaning of the instrument, and the rule is 
clearly laid down in the following authority. 

“The distinction between a will and a deed is pointed out thus : 
a will is the declaration of the mind, either by words or writing, 
in disposing of an estate, and to take place after the death of the 
testator. That circumstance must decide whether it is a will or 
not.” The At’y Gen. Arguendo, 2 Vesey, Jr. 217 ; approved by Bul- 
ler, J. p. 230, 229. 

The question in this case is, when did William Womack intend 
that his son Frederick should take possession of this property ? 
After his death? It is evident from the face of the paper, the 
words “after my death,” coming before the habendum and tenendum 
before the limitation. He gives him his property after his death. 
He gives him his whole property, lands, houses, negroes, horses, 
stock and household furniture. The very nature of the property 
conveyed, shows the testamentary character of the paper. Can it 
be conceived that it was the intention of the father to divest him- 
self of the control of all his property, of his power of selling, ex- 
changing or using it? Is it not clear, from these facts, that the 
instrument was intended to be a revocable one, and convey such 
property as he owned at the time of his death? 

Without doing any violence to the instrument, it may well be 
read thus: “ After my death I give to my son, Frederick Womack, 
the following property.” And then it is a will, not only in effect, 
but in form. If this be a true construction, the authorities above 
cited are conclusive. But there are many adjudicated cases in 
which instruments, exactly like the present, have been pronounced 
upon as testamentary papers. 

“T have given and granted, and give and grant, to my five 
sisters, and children of the sixth, their heirs, executors and ad- 
ministrators, in case they survive me, all my goods and chattels, 
real and personal estate, and all which I may claim in my own 
right, whether alive or dead.” Ld. Hardwicke; Ward vs. Turner, 
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2 Vesey, Sr. 440. This was construed to be a testamentary paper. 

The words in that instrument are much stronger than those in 
the instrument which we are considering, “Have given and grant- 
ed,” showing, as it were, a complete conveyance of the property 
out of himself. But other words evincing an intention that it was 
not to take place until after his death, gave to it the incident of 
a will, as distinguished from a deed. 

Upon a deed of gift by Dr. Pope, not to take place until his 
death, and sixpence delivered by way of symbol to put grantee in 
possession, was pronounced for as a will. Ld. Hardwicke, 2 Vesey, 
Sr. 440. 

This is a case exactly in point. A deed of gift in which the 
grantor had gone so far as to give symbolical possession, yet in- 
asmuch as the property itself was not to be enjoyed until after 
death, it was decreed to be testamentary. 

A father, by deed, in consideration of natural love and affection, 
gave to his children certain slaves, to be equally divided between 
them, concluding, “I only reserve to myself a life estate in them.” 
Ragsdale vs. Booker, 2 Bailey R.588. This paper was held to be 
a will. 

The paper which we are considering is a deed of gift for natural 
love and affection, but it retains a life estate for the grantor, be- 
cause it does not go into effect until the death of William Wo- 
mack. Is it not within the very letter of the authority ? 

“Know all men by these presents, that I, J. B. Kinnard, for the 
love and affection which I do bear tewards Jesse R. Welch, son of 
Catharine Wedeman, formerly Catharine Welch, after my death, 
to him and his bodily heirs, four negroes, with their future increase, 
namely, Fan and her daughter Martha, Rachael and Minty, but in 
case-he should die without bodily heirs, the whole of the said ne- 
groes, with their increase, to return to my estate. Given under my 
hand and seal.” 1 Speer’s Eq. R.256. This was held, if the word 
gives be supplied, to be a will by the Equity Appeal Court of 
South Carolina, upon an appeal and solemn argument. 

It is also cited and affirmed in the unanimous decision of the 
Supreme Court of Common Law in South Carolina, in the case of 
Crawford vs. McElvy, 2 Speer’s R. 230. 

This case is identical with the one at bar, they run pari passu in 
every feature. Under this unbroken series of authorities, from 
Coke down to the present day, we contend that neither the form 
of the paper, its recitals, nor the technical terms used, control its 
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construction. That the incident and feature to which the Courts 
look, is the time when the property is to pass, and that, if it is not 
to vest in the donee until the death of the donor, it must be testa- 
mentary in its character, and the Courts will so declare it. But it 
is contended in the third ground of error that this instrument, with 
regard to the slaves in dispute, may stand good as a covenant to 
stand seised to uses. We reply — 

lst. That the deed of covenant to stand seised, is a technical 
deed, arising and existing by virtue of the Statute of Uses 27th 
Henry VIII, and is applicable only to such kinds of property as 
were the subjects of that statute. The statute recites, “ That 
where any person or persons stand, or be seised, or at any time 
hereafter shall happen to be seised of, and in, any honours, castles, 
manors, lands, tenements, rents, services, reversions, remainders, 
or other hereditaments.” Schley Dig. 183. The words of the 
statute have no reference to personal property. The deed of 
covenant to stand seised, could never, from its very nature, have 
reference to personalty. 

Prior to the year 1535, to avoid the Statutes of Mortmain, the 
Ecclesiastical corporations in England held large quantities of 
land, of which they were the usufructuaries, while the legal title 
was vested in others. The statute vests the title in the cestui que 
use wherever a use was created. The lawyers, taking advantage 
of this statute, devised the deed of a covenant to stand seised to 
uses, under which the statute vested the title without the necessity 
of livery of seisin, without which at that time an estate in lands 
could not be conveyed. The deed was intended to operate as am 
avoidance of livery of seisin, and of course can apply only to that 
species of property of which livery of seisin was necessary, to wit, 
real estate. So we find in the books —“ A twelfth species of con- 
veyance is called, covenant to stand seised to uses, by which a mar 
seised of lands, tenements,” &c. 2 Black. Com. m. p. 338. 

“The second kind of conveyance that derives its effect from the 
Statute of Uses, and operates without transmutation of possession, 
is called, a covenant to stand seised. Formerly, if a person had 
covenanted for himself and his heirs, that for a certain considera- 
tion, another should have his /ands, though the lands did not pass 
for want of livery of seisin, yet the use passed to the covenantee.” 
4 Cruises Dig. 115. 

But the Courts have gone further and created, by construction, 
an implied covenant to stand seised where a party conveyed his 
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property to another after his death. They held it to be a covenant 
to stand seised to the use of the grantor for life, and after his death 
to the grantee. But the Courts could not give construction to any 
such instrument, except one which had it been regularly executed, 
would have been a covenant to stand seised under the statute; and 
such an instrument, under the statute, can apply only to reale state. 

But it is urged that, in Georgia, there is no distinction between 
real and personal property. We presume that this opinion is 
founded upon the two statutes of 1804 and 1821, which put real 
and personal estate upon the same footing as to distribution. 
Prince Dig. 233, 247. 

We know of no other law or statute in Georgia, which bears 
upon the point, and these statutes have never been held as chang- 
ing the character of the estates in any other way than in the matter 
of distribution to which they refer. There are several statutes in 
Georgia which make an evident distinction between real and _per- 
sonal estate. 

A deed of real estate must be attested by two witnesses—a deed 
of personal property by one only. Prince Dig. 166. Personal 
property, of a perishable nature, may be sold by an executor, by 
petitioning the Court of Ordinary. Other personal property must 
be advertised forty days. Land must be advertised four months. 
Ibid, 223, 243, 248. 

These instances might be multiplied indefinitely; but there is 
one which we hold conclusive. The Statute of Frauds which, 
like the Statute of Uses, is an English statute, requires a will of 
land to be signed before three witnesses. Has it ever been con- 
tended that the statutes before cited, putting real and personal estate 
upon the same footing as to distribution, had invested personalty 
with such a character that three witnesses were required to a will 
of personalty to make it valid? If the Act of the Legislature has 
not made the Statute of Frauds applicable to personalty, how has 
it made the Statute of Uses ? 

But it is said that negroes form so large a part of property, that 
the laws have invested it with a character different from other per- 
sonal property. To this we reply, that in the neighbouring State 
of South Carolina, where the same species of property exists, that 
the Statute of Uses has been construed to apply solely to land, and 
that there cannot be a deed of covenant to stand seised to uses, of 
personal property. 4 McCord R. 201; 2 Hill R. 548: 9. 

If the instrument was a will it was properly rejected. It was 



































*-AEOEDSE ND ARE SEO A a RAS aes gM Ds AT 





SAVANNAH, JANUARY TERM, 1847. 41 


Hester, Ex’r vs. Young. 








sought to be introduced upon the fact of its having been recorded, 
no evidence being offered of the hand writing of the testator or 
subscribing witnesses. Now, independently of the fact, that there 
is no statute by which wills are made evidence by being recorded, 
a will is in its nature ambulatory and revocable, until the death of 
the testator, and the record of it in his life time is no proof what-: 
ever of its being his last will and testament. 

Again, no will can be admitted in evidence, except after probate 
in that Court which is authorised to give it probate, which, in 
Georgia, is the exclusive right of the Court of Ordinary. Green- 
leaf on Ev. 560; 1 Starkie R. 194; 2 Douglas 709 ; 12 Wheaton, 
175; 4 T. R.258; 6 Conn. R.503; 2 Wheaton Sel. 813; 8 B & C. 
338 ; Prince Dig. 240, 910. 


By the Court.— Nisset, Judge, delivering the opinion. 


The facts disclosed in this record are as follows. The plaintiff 
instituted suit in the Court below, for the recovery of two slaves, 
and, upon the trial, having proven a demand, tendered in evidence 
the following paper. 


“ GEORGIA, } 19th June, in the year of our Lord one thous- 
Effingham County, and eight hundred and twenty-six. 


Know all men by these presents, that I William Womack, in 
consideration of natural love and affection for my son, Frederick 
Womack, I do give unto him the following property. Three 
hundred acres of land which I now live on, two negroes, Will and 
Nancy, two horses, and the rest of my stock of hogs and cattle, 
together with my household furniture, after my death and the 
death of my wife, to have and to hold said property forever. 

In witness whereof I have hereunto set my hand and seal, the 
day and year above written. Wittiam Womack, (L. s.) 

Signed, sealed and delivered in presence of, &c. 


Which paper was recorded in the office of Effingham Superior 
Court on the 26th June, 1826. The defendant’s counsel demurred 
to this evidence, upon the ground, that it was not a deed but a 
testamentary paper, and not being proven before the Court of Or- 
dinary, could not be admitted to prove title in the plaintiff to the 
negroes in question. The Court sustained the demurrer and ruled 
out the paper. Whereupon the plaintiff submitted to a verdict for 
the defendant. 
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The plaintiff moved then a rule Nisi for a new trial, upon the 
following grounds, to wit. 

1. Because the Court erred in rifling out a deed offered in evi- 
dence by the plaintiff, from William Womack to Frederick Wo- 
mack, dated 19th June, 1826, conveying the slaves in dispute. 

2. Because the Court erred in construing said deed to be a will, 
or testamentary in its character, and requiring probate as a will, 
before it could be admitted in evidence. 

3. Because the verdict was contrary to law and evidence. 

Having heard argument upon this rule, Judge Fleming refused 
anew trial. This refusal is the ground upon which the errors 
complained of are founded; and the bill of exceptions, and the 
assignment, make, as I understand them, two points, to wit. 

1. The Court erred in ruling out the evidence in this, that under 
a statute of Georgia, passed 26th November, 1802, the Judges of 
the Superior Courts shall not, in any case whatever, «withhold any 
grant, deed, or other document, from the jury, under which a party 
in a cause may claim title, except such evidence of title is barred 
by the Act of Limitation. 

2. The Court erred in deciding that the paper ruled out was 
testamentary in its character, and required to be proven before the 
Ordinary before it could be admitted in evidence — and not a deed. 
Such are the facts and the questions presented to this Court for 
determination. 

Preliminary to the consideration of these points, I remark, that 
the last is presented in the bill and also in the assignment, in more 
than one form, yet in each variant phase embracing the real ques- 
tion as I have stated it. There is nothing said in the motion for a 
new trial about the Act of 1802. The question under that Act, is, 
however, made in the bill of exceptions, and although practically 
waived, by counsel for plaintiff in error declining to argue it, we 
think it expedient to consider it, because, sooner or later, we shall 
have it todo. We prefer now, so far as the authority of this Court 
can do it, to give to the diverse constructions of that Act, uni- 
formity. 

[1.] The Act of 1802 is in the following words: “The Judges 
of the Superior Courts, shall not, in any case whatever, withhold 
any grant, deed, or other document, from the jury, under which 
any party in a cause may claim title, except such evidence of title 
as may be barred by the Act of Limitation.” Prince’s Digest, 
page 210. This Act is limited to the Judges of the Superior Courts; 
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it is mandatory to them, and cannot, therefore, be applicable to the 
Justices of the Inferior Courts. From this fact, and inasmuch as 
the Superior Courts alone have jurisdiction of titles to land, it is 
argued that the Legislature intended it to apply only to such cases 
as involve the title to real estate. This construction, say counsel 
for the defendant, derives strength, from the fact that the words 
“grant and deed” are, in professional parlance, usually used to de- 
scribe the evidence of title to real property. Whilst we believe 
that the Act of 1802 does not extend to cases before the Inferior 
Courts for the reason stated, yet we are of the opinion that it does 
apply to all suits before the Superior Courts, involving the title to 
property, whether real or personal. 

Statutes “in pari materia” are to be construed together. By 
this rule, in ascertaining the intention of the Legislature, we are 
to consider all other laws in force in Georgia, in relation to grants, 
deeds, and other documents, under which a party may claim title. 
If this Act be construed to mean, that any and all papers which 
purport to relate to the title of property which may be in issue 
before the Superior Courts, shall be admitted in evidence without 
regard to the legality of their execution, or to the character which 
they assume, then is the whole law of evidence as applicable to 
deeds, grants, and other documents, repealed—the title to all the 
property in the State insecure, and the Legislature convicted of 
doing a very absurd and ridiculous thing. Under such a construc- 
tion, a deed must be admitted with or without attestation, sealing 
and delivery, and record; devises of real estate, with or without 
the necesssary witnesses; testamentary papers as deeds, and 
deeds as testamentary papers, and forged instruments of every 
kind, equally with genuine instruments. We will not adopt this 
as the true construction. We believe that this law does not inter- 
fere with the rules of evidence, and it is still, as much as it was 
before its enactment, the duty of the Judges of the Superior 
Courts to withhold all deeds, grants and documents from the jury 
unless they are proven according to law. Nor does it inhibit them 
from determining upon the legal character and import of such 
papers as are claimed to be deeds and grants; their duties in this 
regard remaining as they were previous to 1802. In our judg- 
ment, the Legislature only designed to prevent the Judges from 
withholding from the jury, papers, whose legal character is admitted 
or adjudged by the Court, and which are duly proven ; so that 
the jury may be able to determine what, if any, evidence they 
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afford of title. It may be said, that in a country where the powers 
and duties of Judges and juries are so well understood and so 
precisely defined as they are in ours, such an act, with such a con- 
struction, was wholly unnecessary. This may be so. We can, 
however, well imagine that the Legislature believed it expedient to 
declare the law as to the power of the Judges in this matter, in 
order to prevent the possibility of their abuse. If the first con- 
struction be admitted, the act of 1802 is in conflict with all those 
Acts of the Legislature in relation to the execution and admission 
of deeds in evidence, passed both before and since its date. If 
the construction we now give to it be admitted, then it is in har- 
mony with them. The Legislature have in frequent instances 
passed laws since the Act of 1802, directly at war with the con- 
struction first referred to; thus disclaiming that construction. See 
Prince Dig. 166; Acts 1837, 91; aid 1839, 196 ; cbid 1841, 140; 
ibid 1845, 38. 

The word evidence in the last clause of the Act of 1802, affords 
a clue to the legislative intention. When they (the Legislature) 
speak of evidence of title, we are judicially constrained to infer, that 
by evidence, they meant legal evidence. The evidence of title, in this 
clause of the statute refers to grants, deeds, and documents, in the pre- 
ceding clause, and explains what kind of deeds, grants, and docu- 
ments,the Legislature meant — that is, such grants, deeds, and docu- 
ments, as the Court might hold to be legal evidence of title. In our 
judgment, therefore, there is no error in the record on the first 


ground, 
[2.] The able counsel who argued this cause for the plaintiff in 


error, contend, that the paper which was rejected by the Court is 
a deed, which passed a present property in and title to, the land 
and slaves named in it, to be enjoyed in futuro; that is, at the 
death of the grantor and his wife. The argument to support this 
view of it is in substance as follows. It contains all the formal 
requisites of a deed ; it is an instrument in writing, signed, sealed, 
attested and delivered ; it begins in the usual form and technical 
phraseology of a deed ; it was the intention of the maker, that it 
should be a deed — he so understood it at the time of its execu- 
tion, and intended that it should pass the interest in the property 
“in presenti,” with the use and enjoyment limited to commence at 
a future period, to wit, at the death of himself and his wife. That 
he intended the gift to be irrevocable —which intent is manifest 
in this, that early after its execution he caused it to be recorded, 
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thus giving notice to the world, that he had given the property to 
his son and thus also dispensing with the necessity of a delivery 
of it. That a remainder in a slave, without a trust, can be limited 
by deed, after the creation of a life estate, and if this can be done, 
there is no reason and no law to prevent a man from conveying 
personal property by deed, reserving a life estate in himself, to 
take effect upon the determination of the life estate. That upon 
principle and by analogy to the Statute of Uses in England, by 
virtue of which a freehold may be limited to take effect after a life 
estate reserved in the grantor, the same thing can be done in this 
country as to personal property, particularly slaves. In other 
words, this paper may be construed to be a deed, with covenants 
to stand seised to uses. In England, say the learned counsel, this 
resort was had to avoid the necessity in frechold conveyances of 
livery of seisin, and inasmuch as actual possession is not necessary 
to convey personal property, therefore the principles and policy of 
the Statute of Uses may well apply to personal property. That 
there is no public policy in this country which conflicts with such 
a mode of conveying slaves, but on the contrary, the policy of our 
country is to enforce all ona fide contracts which a man may make 
not contravening the laws of the land, touching his property. 
That so far as concerns the land named in the paper, it can never 
be carried into effect as a will, because there are but two witnesses 
to it, the Statute of Frauds requiring three— if then, it cannot be 
available as a will, the Court should give such construction to it as 
will make it available ; that is, construe it to be a deed, and thereby 
effectuate the intention of the grantor. Such, I believe, are the 
positions of the plaintiff in error, stated I hope clearly, and cer- 
tainly as favourably as the counsel themselves would state them. 
The argument on principle is strong, and it may not be denied 
that the authorities are, to some extent, conflicting upon some of 
these points. Much, however, of the argument might be addressed 
to the Legislature, rather than to this Court. 

The fact that the paper under consideration is recorded does [3] 
not give it the character of a deed. Any and all such papers may 
be recorded, and it would restrict most fatally the range of con- 
structive inquiry, to limit it to the registry. The record is notice 
to the world of what the paper is, and what it effects, but does not 
give it character. It does not determine whether the paper be a 
deed, or testamentary in its character. It is evidence that the 
maker intended the gift to be irrevocable, but is not proof that it 
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takes effect immediately; it may be evidence that he considered the 
paper a deed, but his believing it to be a deed does not make it so. 
Whether he would call this paper a deed or a will, is one question ; 
whether it shall operate in law as a deed or a will, is another ques- 
tion, and the question which the Court below and which this Court 
have been called upon to determine. 

Nor does the fact that this paper contains the formal requisites 
of a deed, or that it begins and ends with the technical phraseology 
of that instrument make it so. “ If, (in the language of Chancellor 
Harper, in Kinard vs. Kinard,) the only effect is to dispose of prop- 
erty after the maker’s death, it must operate as a will, or not at 
all.” In Habergham vs. Vincent, Buller J. in giving the opinion of 
the Court, holds, that an instrument in any form, whether a deed- 
poll, or indenture, if the obvious purpose is not to take place till 
after the death of the person making it, shall operate as a will. 
In one of the cases read before this Court and refered to by 
Buller J. in Habergham vs. Vincent, there were express words of 
immediate grant, but as upon the whole, the intention was to have 
a future operation after death, it was considered as a will. The 
tntention of the maker as to the character of the estate, and as to 
the time when it is to take effect, wholly irrespective of the form 
of the instrument, is to be looked to in determining whether this 
paper be a deed or will. If the instrument has no effect until 
death, and that is upon the whole the intention of the maker, it is 
a will 

The authorities in England and in our own country, have so 
settled the rule. 3 Hagg. 221; Carth. 38; West’s Case, Moore 
177; Audley’s Case, Dyer 166 a; Greene vs. Proude, 1 Mod. 117; 
Finck, 195; 1 Peere Williams, 529; 8 Vimer’s Ab. 45; 4 Eng. 
Ec. R. 108; 4 Hagg. R. 44; 2 Hagg. 554; Habergham vs. Vin- 
cent, 2 Vesey Jr., 230; 2 Baily S. C. R. 588; Kinard vs. Kinard; 
1 Speers Eq. R. 256; Crawford vs. McElvy, 2 Speers R. 230; 1 
McCord, 517; 1 Will. Ez’rs. 59. All the positions which we have 
thus far assumed, have been settled in South-Carolina by the con- 
curring judgment of both the Chancery and Law Courts of Ap- 
peal; tribunals whose authority is equal to any in the Union. 

[4.] Reserving the application of the rule to the case before us, 
for the present, I pass to a brief consideration of other grounds 
taken by the plaintiff’s counsel. It is true that the Courts will 
benignly construe a paper which cannot take effect as a deed, into 
a will, in order that the intention of the testator may prevail in 
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cases where it is, according to law, a will. This position is fully 
recognised in the books. If the instrument is not a deed and at 
, the same time not a will, the Courts will not violate the law and 
declare it to be either the one or the other; holding it far better, 
that in the particular case the intention of the maker should be 
defeated, than that the general law should be violated. Thus, in 
this case, we hold that this paper is not a deed, and so as far as the 
personal property is concerned, that it is a good will— but be- 
cause it is not a valid will of real estate, not being sufficiently 
attested, we will not declare it a deed — nor will we, as to the land, 
nullify the Statute of Frauds, and pronounce it a will. The inten- 
tion cannot override the law. In Kinard vs. Kinard, the paper 
was attested, as here, by only two witnesses — it was held not to 
be a deed, and at the same time not good as a devise, and good as 
a testament. The Court declaring “it must be recollected that the 
policy of the law requires three witnesses to a disposition of a 
man’s estate, to take effect after his death, and we are bound to 
annul and defeat whatever contravenes that policy.” 2 Speers Eq. 
R. 263. If this paper was intended by the maker to have a testa- 
mentary effect, as we believe it was intended, then we are not at 
liberty to vary its character — what was intended to be revocable, 
we have no right to make irrevocable — we have no right to with- 
draw from the maker that power of other final disposition which 
he has reserved to himself, and to give to this paper a present 
energy and effectiveness, which in itself it does not possess. Daw- 
son vs. Dawson, Rice Eq. R. 260. ' 

This court does not doubt that a remainder of personal chattels, 
may be limited over, to take effect after the termination of a life 
estate, by deed, and without a trust. That question does not oc- 
cur here. In case of such limitation, the conveyance takes effect 
confessedly in the life time of the grantor, and there can be no 
question about the testamentary character of the act — but here, 
as by the terms of the instrument, it takes effect only on the death 
of the maker, the question does necessarily arise as to its testament- 
ary character — and if upon a fair construction of the paper it is 
a will, it cannot in any possibility be also a deed limiting a re- 
mainder after a life estate. I hold that to constitute a good lim- 
itation of personal chattels after a life estate, the estate or interest 
must rest presently with the execution of the deed. The grantor 
must part with the property in the thing conveyed at the time 
of executing his deed; that is one thing: to execute a paper 
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giving property to another at his death, reserving a life estate and 
retaining the possession, is another thing. The former is a good 
limitation over of personalty — the latter is the case before us. If, 
in the case before us, the interest did in fact, as is argued, vest in 
the grantee, at the time the instrument was excuted, with a post- 
ponement of the possession until a future day — why then, what is 
it? surely not a limitation — it is an out and out gift to the grantee. 
But, say counsel, if remainders may be limited upon personal chat- 
tels by deed — why may not an estate be conveyed in them by 
deed to take effect upon the death of the grantor? The reply is 
found in the answer of the Court in Vernon vs. Inabnit, 2 Bre- 
vard, 414, to the same inquiry therein put; “to allow such gifts 
would be mischievous in the consequences which would result to 
creditors and subsequent purchasers. Besides, cuz bono, what neces- 
sity for such gifts, when the same effects may be produced and the 
same object attained by a last will and testament.” 

As to the Statute of Uses, we have only to say, that in its ¢erms it 
applies alone to real property, and has not, so far as we are 
informed either in England or in this country, by analogical rea- 
soning or otherwise, been extended to personal property. Should 
the Legislature authorise gifts of personal property by deed, to 
take effect after the death of the grantor, with such safeguards as 
would insure against frauds, I am free to admit that there would, 
in that event, be no well founded objection to them upon the score 
of public policy. Had this Court the power, which we disclaim, 
to apply the Statute of Uses to personal property, we ought to 
hesitate before venturing to introduce~a statute having its origin in 
feudal reasons, and prescribing a mode of conveyancing too subtle 
and indirect for the simplicity of our habits and the openness and 
uprightness of our institutions. The example of Lord Mansfield has 
been invoked to control the action of this Court, who, seizing upon 
great principles of justice or of policy, not embodied in the laws of 
England, engrafted them upon the jurisprudence of his country by 
judicial legislation. The age in which he lived was different from 
this age — the social condition of England, very different from 
ours —the science of law since that time has made wonderful 
progress, and more than all, the institutions under which we live 
are republican—those under which he lived were monarchical ; 
according to our system, the power to make laws is expressly limited 
to the Legislature. Besides, Lord Mansfield was so great a man 
that his acts commanded approval on that account, where ours 
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would meet reprobation. We know that our duty is to administer, 
and not to make the law. -We cannot hold this paper to be a deed 
of covenant to stand seised to uses. 

Having laid down the rule for construing this paper, to [5.] 
wit, the intention of the maker as to the character of the estate to 
be conveyed, we come now to apply it. Before doing so we fur- 
ther remark, that the intention is to be ascertained, not from any 
one or more clauses of the instrument, but from a fair consideration 
of all, taken together. It is claimed that this was an absolute gift 
which took effect at the execution of the instrument, and that the 
use or enjoyment of the property, was postponed simply until af- 
ter the death of the grantor and his wife; and if so, the instrument 
is not testamentary, but a deed. In different phraseology — the 
absolute property passed to the grantee eo imstanti in which the 
deed was executed, notwithstanding the reservation of the two 
life estates. It will not be questioned that a verbal gift, unac- 
companied with possession, is nothing more than a promise to give, 
not binding on the promissor. Reducing it to writing, as we hope 
to show, only makes the writing testamentary. Do the terms used 
in this instrument import the present transit of the interest in or 
title to the property named? The words I do give import an ab- 
solute present gift, and if they were not qualified and restricted 
by subsequent words, we admit, would leave the construction of 
the plaintiff in error unquestionable. The language of the instru- 
ment is as follows: “Georgia, Effingham County, 19th day of June, 
in the year of our Lord one thousand eight hundred and twenty- 
six. Know all men that I, William Womack, in consideration of 
natural love and affection for my son Frederick Womack, I do 
give unto him the following property (describing the property) 
after my death and the death of my wife, to have and to hold the 
said property forever. In witness whereof &c.” 

Admitting argumenti gratia, that this is a deed, what constitutes 
technically the premises? We think the words “ I do give unto him 
the following property after my death and the death of my wife.” And 
what the habendum et tenendum? We think the words “to have 
and to hold the said property forever.” Transposing the words, the 
maker clearly meant to say, after my death and the death of my 
wife I do give him the following property to have and to hold, &c. The 
words “ after my death and the death of my wife.” are restrictive of 
the words “I do give unto him,” and obviously limit the gift to take 
effect after his death and the death of his wife and not before. 
7 
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What then did William Womack mean todo? He meant that, 
at his death and the death of his wife, the property described should 
belong to his son Frederick, and not before. Where then was the 
title of the property during his life? It remained with him, the 
property itself was subject to his debts, to his alienation by deed, 
and this paper subject to revocation by subsequent testamentary 
disposition. What then is the character of the estate created 1 
We answer an estate for life in the wife of the testator, (she sur- 
siving him) with remainder to his son Frederick, to take effect at 
his death; and if at the death of the testator, his wife be also dead, 
then an absolute gift to his son Frederick, to take effect at 
his death. It seems to be scarcely possible to believe that the 
testator could mean any thing else, or that it did at all enter into 
his mind that during his life he had, by this paper, parted with 
the right of dominion over his property. That he firmly resolved 
that this paper should operate as a gift at his death, is clear; and no 
doubt he did intend to put the enjoyment of this property by 
his son, at his death, beyond the chances of accident, fraud or over- 
sight. It is sufficient for our purposes however to know, that 
whatever else the maker did intend, he did certainly intend that 
this gift should not take effect until his death. And if he did so 
intend, then the paper is not a deed, but a testamentary paper. 

But it is said that this instrument does not wear the form of a 
will; it has not the technical requisites of a will, and therefore it 
is not a will. To which I reply, there is no prescribed form ne- 
cessary to the validity of a will. It is a settled point, that the form 
of a paper does not affect its title to probate, provided it is the in- 
tention of the deceased that it should operate after his death. 1 
Williams’ Exec. 59; 2 Hagg. 248;,2 Vesey, Jr. 231; 2 Hageg. 
432; 3 Hage. 220, 221; 3 Atk. 163; 1 McCord, 523. 

Nor is the appointment of an executor necessary; without such 
appointment the will will be obligatory on him who has the ad- 
ministration. 1 Williams’ Ezec. 7. 

Chancellor Kent defines a will to be “a disposition of real and 
personal property, to take effect after the death of the testator.” 
4 Kent 489. The Civil Law defines a will thus: “ Testamentum 
est voluntatis nostre justa sententia de eo quod quis, post mortem 
suam, fiert velit.” Which definition is substantially adopted by 
Swinburn, Godolphinand Blackstone. Swinb. Pt. 1 8.2; Godolph. 
Pt.1 C.1 8.2 Black. 499. The essence vf which is the declared 
intention of a man as to the disposition of his property at his death. 
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It seems to this Court that the paper before. us, fulfils all the re- 
quirements of either or all these definitions, and is testamentary 
in its character. 

The only question remaining is this ; the paper being testamen- 
tary, was it properly rejected for the want of probate ? We think 
it was. The Inferior Court, sitting as a Court of Ordinary, by the 
constitution and laws of Georgia has original jurisdiction of the 
probate of wills. Constitution State of Geo. art. 3. sec. 6, Prince 
910. Princes Dig. 239. 240. 

When a Court of probate has jurisdiction, a Court of Common 
Law will not take notice of a will, as a title to personal property, 
till it has been proven; and when a will is required to be origi- 
nally proven to the jury as documentary evidence of title, it is 
not permitted to be read, unless it bears the seal of the Ordinary, 
or some other mark of authentication — In England, nothing but 
the probate, or other proof tantamount thereto of the admission 
of the will in the Spiritual Court, is legal evidence of a will, m 
any question respecting personalty. In Rez vs. the inhabitants of 
Netherseal, Lord Kenyon holds the following language: “ Nothing 
but the probate or letters of administration with the will annexed 
are legal evidence of the will, in all questions respecting personalty.” 

In Pinney vs. Pinney, Tenterden, C. J. remarks “Francis Pinney 
(who claimed as executor) could have no title as executor, unless 
the will was allowed by the Spiritual Court, and probate was ob- 
tained.” In the same case Bayley, J. says “non constat that the 
will under which he (the plaintiff) claimed to be executor, is a 
valid will, unless it be allowed as such by the Spiritual Court. 

Greenleaf Ev. sec.518; 2 Doug. 707; 1 Stark. R. 343; Shun- 
way vs. Holbrook, 1 Pick. 114; 2 Phil. Evid. 172; Gorton vs. Dy- 
son, 1 B. & B. 221; Pinney vs. Pinney, 8 Barn. § Cres. 335; 1 Will. 
Ex’rs 172; Rex vs Netherseal, 4. T. R. 260. 

Let the judgment of the Court below stand affirmed. 
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4.—Fexix G. Arnett, plaintiff in error, vs. Maurico CLoup, Wm. 
Wiis, CarotinE Wua.ey, Adm’‘x, and James Kent, Con- 
stable 513th Dist. G. M. defendants in error. 


{1.] If an execution is paid by the Justice of the Peace or other collecting officer to 
the plaintiff, without stipulating at the time that it is to be kept open for his benefit, 
it is functus officio, and caunot afterwards be levied for the re-imbursement of said 
officer. 


Injunction in Decatur Superior Court. Motion to dissolve in 
vacation, the defendants’ answers having come in; argument had 
thereon before Judge Warren at Chambers, in July, 1846, and 
motion allowed. 


For the facts, as disclosed by the bill and answers, and the errors 
assigned, see the opinion of the Supreme Court. 


Sngep & Hays for the plaintiff in error. 

No Counsel appeared for the defendants. 

By the Court.— Lumrxin, J. delivering the opinion. 

The plaintiff in error, filed his bill in Decatur County, setting 
forth the following facts. That on the 18th day of May, 1841, 


four small fi. fas. were issued from the Justice’s Court of the 513th 
District, G. M. by Daniel M. Whaley, then the acting Magistrate 
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of said district, in favour of William Williams; one for thirty 
dollars, with interest from the Ist of January, 1840, and costs 
of suit; one for eleven dollars, with interest from the same date 
and costs, against the complainant and Absalom Johnson; the other 
two fi. fas. were against Wilson Ellis, James Donalson, and the 
complainant, for thirty dollars each, with interest and costs. That 
the two last executions were paid off shortly after they were issued, 
by the complainant, to the then constable of thedistrict. That about 
the time these suits were commenced, the complainant, by his 
attorneys Hays and Crossland, placed in the hands of Whaley, 
the Justice of the Peace, a large amount of notes amounting to 
the sum of one hundred ahd fifty dollars, and on solvent individuals 
residing in the county; a sufficiency of the proceeds of which, 
when realized, were to be applied to the satisfaction of the two 
fi. fas. against complainant and Absalom Johnson, That Whaley 
did, in fact, collect the larger portion of these assets, and more than 
enough to discharge the balance of the debt to Williams. That 
in addition to this, shortly after the executions issued, Howell 
Hearn, the bailiff of the district, advanced, either to Williams or 
Whaley, twenty-four dollars and fifty cents, to the credit of the 
complainant, and that complainant himself handed thirty dollars 
to Whaley for the same object. That Whaley never accounted to 
him but for ten dollars. That Whaley died in the summer of 1844, 
and that Caroline Whaley has been duly qualified as the admin- 
istratrix on the estate. That complainant has no receipt from 
Whaley, either for the cash paid, or the notes deposited in his 
hands for collection. He trusted that Whaley would have filed 
away in his office the two executions against himself and Johnson, 
as being fully paid off. That there were no other judgments or 
executions in the hands of Whaley against him. That on the 9th 
day of June, 1844, William Williams, the plaintiff in the two 
executions against Johnson and himself, transferred the same to 
Maurico Cloud ; and that they have been levied by James Kent, 
constable of the district, on the property of the complainant. 
Cloud, the bill alleges, was indebted to the complainant at the time 
he took the assignment, and was notified by complainant that he 
would not allow him to set off this indebtedness with these execu- 
tions, for the reason that they were already paid off; which fact is 
charged to have been within the knowledge of Cloud. © 

The defendants, in their answer, denied every fact and circum- 
stance which entitled the complainant to the aid of a Court of 





TALBOTTON, JANUARY TERM, 1847. 


Arnett vs. Cloud and others. 








Chancery.. Maurico Cloud admitted, that he purchased the two 
executions, not of Williams the plaintiff, but of Whaley the Jus- 
tice of the Peace, who stated that he had before that time ad- 
vanced the money due thereon to Williams out of his own pocket; 
and to save a circuity of assignments, it was agreed that Williams 
should transfer directly to Cloud, instead of to Whaley, and Whaley 
to Cloud. Williams admitted, that he had long since been paid 
off by Whaley, and consented to make the transfer to Cloud, to 
enable Whaley “to right himself out of Arnett.” It does not appear 
from the answer of the defendants, that there was any understand- 
ing, at the time Whaley settled the executions with Williams, that 
they should be kept open, or the control given to him for his 
re-imbursement. Indeed, from the minute account which is de- 
tailed of what transpired between all the parties at the time, it is 
plainly to be inferred, there was no such agreement. 

It appears from the record sent up, that Arnett made first an 
affidavit of illegality to the executions, on the ground of payment ; 
and that the judgments, both of the Justice’s Court and of the 
Superior Court, upon certiorart, were against him. 

An order was taken at Chambers in July, 1846, calling upon 
the complainant to show cause on a given day therein stated, why 
the injunction should not be dissolved, on the ground that the 
equity contained in the bill was denied and fully sworn off; and 
upon the hearing, the rule was made absolute, and leave given at 
the same time to the complainant to amend his bill. 

Had the transcript of the record and the bill of exceptions [1.] 
exhibited nothing further, we should cheerfully affirm, as we do, 
the judgment of the Court below, in the interlocutory decree 
which it made. It would seem, however, from the bill of excep- 
tions which Judge Warren has signed and certified as containing 
a true account of what transpired in the cause before him, that 
there were other points made and adjudicated, which do not other- 
wise appear than in the bill of exceptions. It would seem that 
the complainant in the bill, insisted that the two fi. fas. against 
Johnson and himself were “killed” by the satisfaction made by 
Whaley to Williams; and that consequently, the latter had no 
right to give the control. 

And in the judgment of this Court that is a sound position. In 
Reed against Pruyn and Staats, 7 John. R. 427, the Supreme Court 
of the State of New-York, held, that a Sheriff cannot, with his 
own money, pay the plaintiff an execution and afterwards levy 
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the same out of the property of the defendant; and Chancellor (then 
Ch. J.) Kent, in delivering the judgment of the Court, said—“ Such 
management of the process of execution by the officer, is not to be 
permitted. It is liable to infinite abuse and oppression. The law 
has long since, and very wisely, guarded against such application of its 
process. Such humanity is imposing, but it may be turned into 
cruelty. Nothing is more important to the honour of the adminis- 
tration of justice, than that the officers of the Court should not use 
its process as the means of making unequal bargains, and taking 
undue advantage.” 

The Chief Justice cites the case of Waller vs. Weedale, Noy, 
107, where it was laid down by the Chief Baron, that the Sheriff 
on fi. fa. cannot detain the goods taken, upon an execution in his 
own hands, and satisfy the debt of his own proper money, “a 
grand inconvenience might ensue if the Sheriff himself might de- 
tain them;” and adds, that this ancient case received strength 
and credit in Langdon vs. Wallis, (1 Lutw. 589,) when it was 
cited as good law by such counsel as Sergeants Wright and 
Lutwyche. In this last case, it was observed, that the law requires 
of Sheriffs a strict execution and observance of writs, as their 
authority was to sell the goods, and this doctrine appeared to be 
approved by the decision of the Court. 

The payment then, of the two executions to Williams the judg- 
ment creditor, by Whaley the Magistrate, (constituted by law, pro 
hac vice a collecting officer,) not being a conditional, but an abso- 
lute discharge, was a satisfaction of the debts, and therefore, the 
executions were spent and could not be used for the benefit or re- 
imbursement of the officer. See also Millard vs. Canfield,5 Wend. 
R. 61; Jackson vs. Anderson, 4 Ib. 474; Swan vs. Saddlemire, 8 
Ib. 676; Armstrong vs. Garrow, 6 Cowen R. 465. 

All we can do then is to remand the case, with this distinct de- 
claration of opinion upon the matter of law, contained in the 
bill of exceptions. 
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No. 5.—Gweron Watson, plaintiff in error, vs. Pamie McCartuy 
defendant in error. 


[1.] To charge a person with having the Gonorrhea is actionable, as it will have the 
effect to exclude him either wholly or partially from society: certainly from all 


good society. 


Slander. From Macon Superior Court. Tried before Judge 
Warren, October Term, 1846. : 


For the words spoken, &c., see the opinion of the Supreme 
Court. 


Joun M. Gixes for the plaintiff in error. 


Mr. Giles, for the plaintiff in error, contended, that the words 
charged do not impute any such disorder as would tend to exclude 
the plaintiff below, from society. Mr. Starkie says, “ actions for 
words of this description seem, in the absence of special damage, 


to have been confined to the charges of leprosy and lwes venerea.” 
He states the general rule to be, that the action “ is confined to 
the imputing those disorders which are so infectious in their nature, 
and pernicious in their effects, as to render the person affected, an 
object likely to be shunned and avoided.” Starkie on Slander, 97. 

Is either of the diseases spoken of by Mr. Starkie imputed here ? 
Leprosy is certainly not. Les venerea is a term used to designate 
Syphilis or French Pox. Dunglison’s Med. Dic. 690. So the 
terms “venereal disease,” “ venereal disorder,” properly denote 
Syphilis. Dunglison’s Med. Dic. Title “ Venereal disease.” 2 
Eberle’s Prac. Med. 503. 

The disease imputed in this case is clap or gonorrhea. This 
disease and syphilis or pox are different. 2 Ed. Pr. Med. 491. 

There are cases reported, in which it was held actionable to 
impute the pox. These are old cases, and were decided when the 
character of these diseases were little understood, when they were 
supposed, or really were, more infectious than they now are. 2 
Eb. Pr. Med. 502; Encyc. Amer. 

But the disease charged here is altogether different; it is much 
less infectious and much less dangerous. No one afflicted with it 
is “ shunned and avoided” for fear of the contagion. 

It is not upon the ground of any supposed moral turpitude in 

8 
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contracting a disease that it is held actionable to impute it. It is 
the probability of a man’s exclusion from society on account of the 
fear of contagion, which the law recognises as an injury. In‘ lep- 
rosy and the plague, no moral guilt could generally be involved. 
It was not upon the ground of “moral turpitude” that the im- 
putation of these diseases was held actionable. It was not upon 
the ground of “moral turpitude” being charged, that imputing 
these diseases was held actionable. 


Wituiam H. Rosinson for the defendant in error. 


Mr. Robinson, for defendant in error, maintained, that any words 
. which import the charge of having a contagious disorder, are 
actionable per se, and that the words in this case import such a 
charge, and are therefore actionable. 3 Black. Comm. 123; 9 
Bac. Abr. 45; 2 Term R. 473; Starkie on Slander, 97-8; Holt on 
Libel, 221; Bouv. Law Dic. Title, Slander; 3 Day R. 312; 13 
Mass. R. 252. 

Mr. Starkie (see his work on Slander, 97-8,) lays down, that any 
words which import the charge of having the lwes venerea, are 
actionable, and gonorrhea being the same, as we contend, any 
words importing the charge of it, involves the same consequences, 
and are likewise actionable. Coop. Dic. Tit. Gonorrhea and Ve- 
nereal; Hooper’s Dic. Tit. Syphilis; 2 Eberle’s Prac. Med. 491 

Whether these diseases be the same or not, they are generally 
understood by mankind as importing the same thing. Webster’s 
Dic.; Walker’s Dic.; Hoop. Dic. Tit. Syphilis. If the words 
charged are susceptible of two meanings, or are used in a double 
sense, the Courts will, after verdict, adopt that sense which will 
support it. Starkie on Slander, 51-56. 


By the Court— Warner, J. delivering the opinion. 


This was an action on the case, for words alleged to have been 
spoken, by the defendant in the Court below, of and concerning 
the plaintiff. On the trial of the cause the jury found a verdict 
for the plaintiff, for one hundred dollars. The counsel for the de- 
fendant in the Court below, made a motion for a new trial, on the 
ground, “that the words charged in the second count of the plain- 
tiff’s declaration, do not impute to the plaintiff any such disorder 
as would tend to exclude him from society, and therefore are not 
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actionable per se.” The words alleged to have been spoken by the 
defendant, in the second count, are—‘“ You are a clappy d—d 
son of a bitch, and have been rotten with the clap this two or 
three years,” inuendo, that the plaintiff had the gonorrhea, &c. 
The Court below overruled the motion for a new trial, and held 
the words to be actionable per se, whereupon the defendant ex- 
cepted, and now assigns the decision of the Court below for error 
in this Court. We are all of the opinion the Court below decided 
correctly in overruling the defendant’s motion for a new trial, on 
the ground stated in the rule. 

To charge one with a disease which would wholly, or par- [1.] 
tially, exclude him from society, is actionable. Starkie on Slander, 
97, 98,99. Mr. Starkie says, “actions for words of this descrip- 
tion, seem, in the absence of special damage, to have been con- 
fined to charges of leprosy and lwes venerea. 

A distinction was attempted to be drawn by the plaintiff in error, 
between dues venerea and gonorrhea, contending that the latter was 
of milder character, and a different species of disease. In actions 
of slander, it will be recollected, words are to be taken in their 


‘common acceptation; in the sense in which those to whom they 


are addressed understand them. 

The disease imputed to the plaintiff by the defendant, no one 
could fail to understand; and if he was in the condition which 
the defendant declared him to have been, we are of the opinion it 
would partially, if not wholly, exclude him from society ; it would 
most certainly exclude him from all good society. Mr. Starkie, at 
page 99, after speaking of the charges of leprosy and dues venerea, 
remarks, “without citing the disgusting string of cases upon this 
subject with which the older reports abound, it may be deemed 
sufficient to observe, that whenever it can be collected from the 
circumstances, that the speaker intended the hearers to understand 
that the person spoken of, was at the time of speaking, afflicted 
with either of the disorders above mentioned, an action may be 
maintained.” — Sterling vs. Adams and wife, 3 Day R. 312. 

Let the judgment below be affirmed. 
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No. 6.—Bensamin F. Newsom, plaintiff in error, vs. Tae Strate 
or Geoneis, defendant in error. 


{1.] Under the 326th section of the 14th Division of the Penal Code, no entry of nolle 
prosequi shall be made, after a case is submitted to a jury, except by the consent of 
the defendant. A case is submitted when the prisoner has been arraigned —the plea 
of not guilty filed — and the jury empanelled and sworn. 


Indictment, and zol. pros. entered. Macon Superior Court. 
Judge Warren presiding, October Term, 1846. 


For the grounds of error, see the opinion of the Supreme Court. 


Miu.er for the plaintiff in error, while submitting his brief, was 
stopped by the Court. 


McCay representing Parrerson, Solicitor General for the State. 


By the Court—Nisset, J. delivering the opinion. 


The plaintiff in error was indicted in the Court below; he was 
arraigned and plead not guilty, and a jury was impaneled and 
sworn to try him. The Solicitor General read the indictment to 
the jury and opened the case to them, and then tendered the war- 
rant by which the accused was arrested, which being upon 
demurrer rejected, the State having no other testimony, the de- 
fendant moved the Court that a verdict of not guilty be entered, 
which was refused, and the Solicitor General was permitted by the 
Court to enter a nolle prosequi, and the Jury was discharged. 

The plaintiff in error now comes hither, and says the Court erred 
in refusing the motion for a verdict of acquittal, and also in per- 
mitting the bill of indictment to be zol-prosed without the consent 
of the defendant. 

This question is to be determined upon a construction of our 
own statute. In the 326th section of the 14th Division of the 
Penal Code, it is enacted, that “no nolle prosequi shall be entered 
on any bill of indictment after the case has been submitted to a 
jury, except by the consent of the defendant.” Prince. 661. 

[1.] The question is, whether this case was submitted to the jury 
in the sense of this Act, or not — if it was, then the Court erred in 
permitting the nolle prosequi to be entered, the defendant not 
consenting. We think it was. 
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We think this statute was intended to restrict the large license 
which the Crown in England and the State here exercised, as to 
the right of dismissing prosecutions with a view to re-commencing 
under more favourable circumstances. Defective testimony, an 
unfavourable jury, prejudice, passion, almost any circumstance, was, 
for years in England, seized by the Crown as a pretext for nol- 
prosing indictments; and the subject was harassed, not unfre- 
quently, with many and bitter persecutions; and often, when 
favourable opportunity offered, convicted, in despite of innocence. 
Originally we know, in England all the advantages were in favour 
of the Crown, and all the wrong and oppression upon the subject. 
Not so now, however; our Legislature has put the rights of the 
citizen in this regard beyond the caprice, or passion, or corrup- 
tion of the State. It intended to provide, that when an indictment 
against a citizen was submitted to a jury, that he should then and 
there and by that jury be tried. The only thing for us to de- 
termine is, what is meant by submitting a case to ajury. If this 
case was submitted, then the nolle prosequi could not be entered 
without the consent of the defendant, and if it could not be so 
‘ entered, then we hold the defendant had a right to have the case 
passed upon by the jury, and that the jury, in the absence of all 
evidence of guilt, would have been compelled to find a verdict of 
acquittal. 

The idea of counsel for the defendant in eror, seems to be this: 
submission of a case to the jury, is an entire abandonment of it to 
them, which occurs only when the evidence has been concluded 
and the court has summed it up and given its charge and sent them 
out to find the issue. This construction would leave the defendant. 
in a worse condition as to the right of the State to enter the nolle 
prosequi, than he was in before the statute, for according to this 
construction, the bill may be nol-prosed at any time before the jury 
is sent out. If left to a mere verbal criticism, we should say, that 
submitting is the act of presenting a case to the jury through the 
pleadings and evidence, and that the submission is as perfect when 
that process begins as when it concludes. The proceeding in 
England, upon trials for misdemeanors as well as for higher offen- 
ces, seems to be as follows—The sheriff having returned into 
Court the panel of the jury, and the time for trial having arrived, 
the clerk calls the jury on their panel, enjoining them to answer 
to their names “ upon pain and peril that shall fall thereon.” 2 
Hale, 293; Bac. Abr. Juries F ; 1 Chitty Crim. Law, 432. When 
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this is done the clerk of the arraigns calls upon the prisoner, inform- 
ing him that the “ good men he shall now hear called, are those 
which are to pass” between himself and the King, and notifying 
him at the same time, that if he has cause of challenge, he must 
challenge them “as they come to the book to be sworn, and be- 
fore they are sworn.” 1 Chitty Crim. Law, 433. 

This is the proper time to exercise the right of challenge, and 
accordingly now follow the different forms of challenge. When 
this is gone through with, the jury in the box and sworn—the 
defendant having previously been arraigned and plead not guilty — 
the clerk calls to the prisoner and bids him hold up his hand ; he 
then addresses the jury in these words: “ Look upon the pris- 
oner you that are sworn, and hearken to his cause.” (He then 
reads the indictment and proceeds as follows:) ‘“ Upon this indict- 
ment he hath been arraigned, upon this arraignment he pleaded 
not guilty, and for his trial hath put himself upon God and the 
country, which country you are; so that your charge is to inquire 
whether he be guilty of the offence whereof he stands indicted, or 
not guilty,” &c. 

Now, this is what we understand by charging the jury with the 
case, or submitting the case in charge to the jury. They are thus 
charged to make inquiry into the truth of a fact alleged on one 
side, and denied on the other, and all things being ready for the 
trial, the clerk concludes his charge to the jury with the words 
“hear your evidence.” 1 Chitty Crim. Law, 452. The crown 
officer then opens the case with an address to the jury, and the 
evidence is given. Now, in the judgment of this Court, when a 
case is given in charge to a jury in England, it is submitted to a 
jury in Georgia. Sothe of the mere formalities of submitting a 
case in England, are not observed with us; yet the essential steps 
in the progress to the submission are the same, to wit : the arraign- 
ment, plea of not guilty entered, the impaneling and swear- 
ing a jury. The formal charge of the clerk to the jury in our 
practice is omitted. And when these things are done here, to wit : 
the arraignment, the entering of the plea, the impaneling 
and swearing — when the jury and the Court are ready to hear 
the argument of counsel and the evidence, we think the case is 
submitted. In the case before us, more than this was done, the 
Solicitor General had opened the case, the indictment had been 
read and evidence tendered. The case being in our opinion sub- 
mitted, the Court could not order the bill to be nol-prosed without 





TALBOTTON, JANUARY TERM, 1847. 63 


Guerry vs. Perryman and Dennard. 








the consent of the defendant. What then was to be done with the 
case? we answer, the Court had no power to discharge the jury 
and put the defendant again upon trial, and there being, as the 
record shows, no evidence of guilt, the Court should have ordered 
a verdict of acquittal. 

Let the judgment of the Court below be reversed. 





No. 7—James P. Guerry, plaintiff in error, 7s. Tuomas J. 
PerryMan and Joun Dennarp, defendants in error. 


[1.] If A, as heir of C, recovers of B, the administrator, a judgment for his distribu- 
tive share, and afterwards sues D, as security on the administration bond, and gets a 
judgment for a less sum against him and collects the same, the first judgment is not 
merged in the latter; and the payment, in full, of the latter, does not operate as an 
extinguishment of the former, but as satisfaction pro tanto only. 


In Equity from Sumter Superior Court. Tried before Judge 
Warren, November Term, 1846. 


For the facts and circumstances of the case and the error 
assigned, see the decision of the Supreme Court. 


Sutiivan, Guerry & Hit, for the plaintiff in error. 


In support of plaintiff’s equity, Mr. Hill cited Mitchell vs. Old- 
field, 4 Term R. 123; Simpson vs. Hart, 14 John. R. 63. 

The Court erred in overruling testimony, that the decree against 
Perryman was not read in evidence in the cause against Durham, 
but that the record thereof was rejected for misdescription. 1 
Greenl. Ev. 570; Seddon vs. Tutch, 6 Term R. 608; Webster vs. 
Lee, 5 Mass. R. 334; Ravee vs. Farmer, 4 Term R. 146. 

The Court erred in rejecting testimony offered to prove that 
Durham had been indemnified by Perryman, and in its charge to 
the jury. 1 Greenl. Ev. 563; 14 John. R. 81; Crossland’s Ex’r. 
vs. Murdock, 4 McCord, 217; Com. Dig. Estoppel B.; Shelton ads. 
Cureton Ordinary, 3 McCord, 412; Lyle vs. Caldwell, et. al. 3 Mc- 
Cord, 225; 17 Mass. R. 482; 2 Smith’s Leading Cases, 437; 1 
Bailey’s R. 348; 4 Ala. R. (new series) 430. 
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Brown for the defendant in error, replied and cited 1 Chit. Pl. 
233; Livingston vs. Bishop, 1 John. R. 290; Rawson vs. Turner, 
4 John. R. 470; Drake vs. Mitchell, et. al., 3 East's R. 258; 6 
Wheeler’s Amer. Com. Law, 280, 287. 


By the Court —Lumrxw, J. delivering the opinion. 


James R. Lowery departed this life intestate, in 1836 or ’7, leav- 
ing, as it is alleged, a considerable estate. James P. Guerry 
intermarried with Mary Ann Lowery, one of the daughters of the 
deceased, and thereby became entitled to a distributive share of 
the estate. ‘Thomas J. Perryman took out letters of administra- 
tion upon the estate of Lowery in the county of Twiggs; Hardy 
Durham and Reuben A. Nash uniting with him as his securities 
in a bond of seventy thousand dollars. 

In a bill filed by Guerry and others of the legatees, against Per- 
ryman the administrator, to recover their share of the net surplus 
of Lowery’s estate in his hands, there was found to be due Guerry 
in right of his wife, two thousand forty-eight dollars and sixty- 
four cents. Perryman absconded without satisfying this decree, 
and suit was brought by Guerry and others of the heirs, against 
Hardy Durham, one of the securities in the administration bond, 
in a separate action. In this action, the jury found for Guerry 
only about eight hundred dollars. 

In the course of Perryman’s administration upon the estate of 
Lowery, Guerry became the purchaser of property at one of 
the sales, to the amount of nine hundred and eighty-eight dollars 
and fifty cents, for which he gave his three promissory notes to 
Perryman as administrator. An action has been brought in Sumter 
Superior Court upon these notes, in the name of Thomas J. 
Perryman the payee, for the use of John Dennard. To this ac- 
tion Guerry proposes to set off the balance of the decree in his 
favour against Perryman as administrator of Lowery, after deduct- 
ing therefrom the amount collected by him in the suit on the bond 
against Durham the security. And he has filed his bill for the 


purpose of letting him into this defence. 
[1.] Dennard the usee, in answer to the bill and by way of estop- 


pel, insists that every liability of Perryman to Guerry, including the 
decree in his favour, was determined in the action on the bond 
against Durham the security. And that the recovery against Dur- 
ham and satisfaction thereon, is a bar to Guerry’s plea of set off. 
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On the other hand, it is contended by Guerry, that the only issue 
made in the suit on the bond, was the amount of Durham’s liability 
as security; and that the previous decree against Perryman was 
not at all involved in the subsequent litigation. 

After the pleadings and evidence were gone through, the Court 
charged the jury, that where there is a judgment against an ad- 
ministrator, in favour of an heir at law for his distributive share 
of an estate, that a subsequent judgment against the security on 
the administration bond, in favour of said heir, for his distributive 
share, is conclusive evidence of the amount due on the first judg- 
ment, at the time of the recovery of the second judgment, and that 
the payment of the latter, by the security, operates as a full dis- 
charge of the administrator from the first judgment, although the 
first judgment against the administrator be for a much larger sum 
than the second judgment against the security. To which charge, 
the defendant in the action at law below and complainant in the 
bill, excepted. 

Was the objection to the instructions of the Court well taken ? 
we consider the point a very plain one. In the case of Bryant & 
- Beall vs. Owen and wife, 1 Kelly R. 355, this Court held that a de- 
cree against a guardian, (and the same doctrine applies to an ad- 
ministrator,) is only prima facie evidence of a devastavit as against 
the security, not conclusive; and that said decree was subject to 
be rebutted by counter-testimony in behalf of the security, who 
will be permitted to inquire ab origine, into the justice of the 
decree. 

But while this decrce is only prima facie evidence against the 
security, it is conclusive against the principal himself. Concede that 
it has been obtained by collusion between the heir and the admin- 
istrator, while it is liable to be scrutinized and scaled by the secu- 
rity, the mouth of the principal is shut; he cannot gainsay the 
amount. And so far from its being law, that the recovery on the 
bond against Durham was conclusive of the amount owing by Per- 
ryman to Guerry at that time, 7 is no evidence whatever of that 
fact. On the contrary, the decree in favour of Guerry against Per- 
ryman, is the highest and only evidence of Perryman’s indebtedness 
to Guerry. And the amount collected of Durham on the bond, is 
only a satisfaction pro tanto of the previous decree against the 
principal. 

The judgment below must be reversed. 

9 
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No. 9.—Adm’r of Sueruerp Green, deceased, plaintiff in error vs. 
Neepuam Bryant, defendant in error. 


{1.] 1f A agrees to buy a plantation for B, and B agrees to pay A what he gives for it, 
and A represents to B that he gave three thousand dollars for it, when in fact he paid 
a less sum, and B pays him three thousand dollars, an action on the case will lie in 
favour of B against A, for the deceitful and false representation. 


Case for Deceit. Brought by defendant in error against the 
plaintiff’s intestate. From Lee Superior Court. Tried before 
Judge Warren, November Term, 1846. 


For the facts of the case, see the opinion of the Supreme Court. 


Sroreais for the plaintiff in error. 
Lyon for the defendant in error. 
By the Court—Niszet, J. delivering the opinion. 


The declaration in this case alleges, that the plaintiff and the de- 
fendant were brothers-in-law; that the plaintiff, residing at the time 
in the county of Burke, was desirous of removing to some of the 
southwestern counties, and, in consideration that he would move 
to the county of Lee, where the defendant resided, he, the defend- 
ant, proposed to him that he would purchase a plantation there, 
owned by a man named Andrews, for him, (the plaintiff,) and that 
he should have the plantation at the price that the defendant might 
be compelled to pay for it; that the plaintiff, in order to be near his 
brother-in-law, and to have the comfort and satisfaction of his so- 
ciety, and confiding in his good intentions, acceded to the proposi- 
tion. That, some time after this understanding was entered into, the 
defendant informed him that he had bought the plantation, and that 
he and his brother had paid for it about the sum of three thousand 
dollars ; and that, confiding in the truth of this statement, he exe- 
cuted to the defendant and his brother, his notes for some twenty- 
seven hundred dollars, which he paid. That the representation of 
defendant, that he had paid three thousand dollars for the land, was 
false and fraudulent. That the defendant had paid for it only 
some twenty-two hundred dollars, and that he knew that his state- 
ments about the price paid for the land, were false; that they 

« 
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were made to deceive and defraud the plaintiff, and that the plain- 
tiff was damaged the sum of fifteen hundred dollars. To this de- 
claration the defendant demurred, upon the ground, that the plain- 
tiff’s writ contained no cause of action; in other words, that the 
representations made by the defendant, would not sustain an action 
for deceit. 

The Court overruled the demurrer, and that is assigned for error. 
Much discussion was had at bar upon the character of the contract 
or agreement entered into between these parties, as set forth in the 
declaration. On one side it is claimed to be valid, and on the other 
void for want of consideration. We do not find it necessary, in 
the view we take of this subject, to determine whether it be or not 
a nude pact. 

It was argued by the defendant’s counsel, with much [1.] 
earnestness and ability, that the defendant in the Court below, 
(Green,) was, in the case made by the writ, the voluntary agent of 
the plaintiff, to purchase the land of Andrews; and that as such, 
having entered upon the duties assumed, he was bound to execute 
them in good faith ; and if by his misfeasance any injury should ac- 

' crue to the plaintiff, he was bound to make it good tohim. We 
recognise this position, and cannot doubt but that it is good law. 
The state of the pleadings, however, forbids its application in this 
case, for this is an action on the case, with one special count, to re- 
cover damages for deceit practiced by the defendant on the plain- 
tiff. We do not question but that an action for money had and re- 
ceived, would well lie upon the principles just now adverted to; but 
this is not that action. We are to determine whether the action | 
on the case for deceit, can be sustained upon the facts averred in | 
the plaintiff’s declaration; that is, whether the false and fraudulent 
representation, knowingly made by the defendant, touching the | 
amount of money paid for the land, is a good foundation for this 
action ; we think it is. 

The position assumed by the counsel for the defendant in this 
case, is better stated in the language of Grose, J. in the great case 
of Pasley vs. Freeman, reported in 3 T. R. 54, than any which h 
have at command. In enumerating instances in which the action’ 
of deceit will not lie, Mr. Justice Grose, in the dissentient opinion! 
which he gave in that ease, says: “ Thatif the assertion be a nude 
assertion, it is that sort of misrepresentation, the truth of which 
does not lie alone merely in the knowledge of the defendant, but 
may be inquired into, and the plaintiff is bound so to do, and he 
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cannot recover a damage which he has suffered by his laches.” It 
is contended by counsel for the defendant, that the statement made 
by Green, that he and his brother gave three thousand dollars for 
the land, when in fact he gave only twenty-two hundred dollars, 
was a nude assertion; that this was a mere misrepresentation, the 
truth of which did not lie alone in his knowledge, and that plain- 
tiff was bound to inquire into it; and failing to do so, if he has suf- 
fered damage, it was owing to his own laches, and therefore he can- 
not maintain this action. It is conceded that there is a class of 
lies, voluntary, aimless, yet weak and wicked lies, that do not give 
rise to an action. The learned judge, whose opinion is quoted 
above, proves this, in his able review of the authorities upon this 
subject. But these very cases go upon the principle that the fact 
stated is not peculiarly within the knowledge of the defendant, or 
that the defendant did or did not know the statement to be false, 
or that the plaintiff had equal opportunities of knowing its truth or 
falsity, with the defendant. What is meant by what is termed in 
the books a nude assertion, or a naked lie? Take the definition of 
an English judge, unsurpassed in the annals of his country’s juris- 
prudence by any man living or dead, Mr. Justice Buller —“ I 
(says this able jurist) define a naked lie to be, saying a thing whichis 
false, knowing or not knowing it to be so, and without any design to 
injure, cheat, or deceive a person.”” How does the misrepresenta- 
tion in this case tally with this definition? Let us look into it. 
First, there is an agreement between the parties that the defend- 
ant should buy the land; this agreement had its origin in the ties of 
relationship and the trust of friendship. The plaintiff assumed to 
take the land at what the defendant might be compelled to pay for 
it; he was voluntarily the agent of the plaintiff to buy the land 
upon the best terms practicable for his benefit. And what does he 
do? Buys the land at twenty-two hundred dollars and represents 
to the plaintiff that he gave three thousand. The plaintiff, true to 
his part of the agreement, and still confiding in the defendant, exe- 
cutes his notes for twenty-seven hundred dollars, and at maturity 

ays them. The defendant knew better than the plaintiff what he \ 
gave for the land; the representation was wilfully false; it was 
made for his, the defendant’s, benefit ; he was interested in it; by it 
he pocketed .some five hundred dollars of the plaintiff’s money. 
Shall it be said that the truth of the statement might have been in- 
quired into by the plaintiff, and if damnified it was the result of his 
own laches? The plaintiff had not the same or equal means of 
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knowing the truth with the defendant; he was the principal actor, 
the prime agent in the transaction. The lie, too, to use again the 
language of Buller, “ was coupled with some dealing” between 
him and the plaintiff. And whether the agreement be valid in law 
or not, it must be looked to as a fact, as part and parcel of the 
whole transaction, in determining the character of this lie. The 
plaintiff was thrown off his guard by this agreement ; the defend- 
ant had pledged himself, voluntarily, to fair dealing. With what 
semblance of law or equity shall he now come into court and say 
to the plaintiff, I only told you a naked lie, and therefore you can- 
not maintain your action. So far from its being a naked he, it was 
a lie coupled with an interest, and clothed with all the attributes 
of selfishness, deceit, and falsehood. In our judgment this case 
does not belong to that class of cases which constitutes the excep- 
tion of Justice Grose. 

But we will inquire further into the law of deceit, as applicable 
to this cause. In the early cases, it was held necessary that the 
party making the affirmation, should be a party to the contract, 
and that there should be a promise, express or implied, that the 
' fact is true which is misrepresented. See 3 T. R. 52 a 65 and 
cases there cited. If this were now the rule, the defendant would 
be liable to the action ; for his fraudulent representations grew out 
of a matter of agreement between himself and the plaintiff, touch- 
ing the purchase of the land, and in my opinion amounted to a 
promise that the fact misrepresented was true. He had before 
undertaken that the representation should be true. Now, however, 
the action will lie for a false affirmation touching the credit of a 
third person, when the person affirming has no interest to misrep- 
resent, by which another is injured. This position was taken and 
held by the Court in Pasley vs. Freeman, 3 T. R. 51. That case 
was brought to recover damages upon the false affirmation of the 
defendant, that one Falch was “safely to be trusted and given 
credit to.” The action was sustained by Lord Kenyon, and Buller 
and Ashurst, Justices. —Grose J. dissenting. It is worthy of re- 
mark, that Mr. Justice Grose himself admits; that if there be 
damnum cum wyuria, the action may be maintained; his dissent 
was put upon the ground that in that case there was fraud but no 
injury. The doctrine asserted in Pasley vs. Freeman, is now well 
settled both in England and America. See 1 East, 318; 2 East, 
92; 3 Ves. & Bea. 110; 5 Bos. & Pull. 241; 1 Days’ R. 22 
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7 Cranch, R. 92; 17 Mass.182; 6 Johns. R. 181; 6 Cowen, 346; 
2 Wendell, 385; 7 Wendell, 1. 

The foundation of this action is fraud and deceit in the defend- 
ant, and damage to the plaintiff. Fraud without damage, or dam- 
age without fraud, gives no cause of action, but when these two 
concur an action lies. 3 Bulst.95. And even if the party has no 
interest in his iniquity—if he profits nothing by his misrepresen- 
tation, he is still liable; for that only proves his malice to be the 
greater. Much more is he liable, if as in the case now being con- 
sidered, he is interested in his iniquity, and realises a handsome 
profit upon his villainy. Here there is an union of fraud and dam- 
age—a false assertion, a knowledge of the falsity of the fact sta- 
ted, and an interest in the results of the statement. The record 
shows all these things, and the demurrer admits the record to be 
true. And here we might rest our judgment; but there are yet 
some principles relevant to this case to which it may be well brief- 
ly to advert. 

“The inference of fraud, (says Chancellor Kent) is easily and 
almost inevitably drawn, when there is a suppression or conceal- 
ment of material circumstances, and one of the contracting parties 
is knowingly suffered to deal under a delusion. It was upon this 
ground that Lord Mansfield must have considered that selling an 
unsound article, knowing it to be unsound, for a sound price, was 
actionable. It is equivalent to the concealment of a latent defect, 
and the ground of action is the deceit practised upon the buyer. 
The same rule applies to the case where a party pays money i ig- 
norance of circumstances, with which the receiver is acquainted and 
does not disclose, and which if’ disclosed would have prevented the pay- 
ment. In that case the parties do not deal on equal terms, and the 
money is held to be unfairly obtained and may be recovered back.” 
2 Kent, 483; 1 Brod. & Bingh. 289; 9 B. & Cress. 577; 4 Metcalf 
R. 381; 1 Story’s Comm. on Eq. Jur. p. 201; 25 Wendell, 399. 
The plaintiff in the case before us, was in ignorance of the real 
amount which the defendant paid for the land; this knowledge 
was of course in possession of the defendant, and not only not dis- 
closed, but a representation made relative to the amount wholly 
inconsistent with the fact. If the plaintiff had known that the 
defendant paid only twenty-two hundred dollars for the land, he 
would not have paid him twenty-seven hundred. The parties did 
not deal on equal terms, and the case is within the principle asserted 
by Chancellor Kent. 
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So if there is confidence reposed in another, and he falsely 
affirm a fact by which the party trusting him is thrown off his 
guard, and inquires no further, this action will lie. In the case 
of Lysney vs. Selby, 2 Ld. Raymond, 1118, the defendant was 
sued for falsely and fraudulently representing to the plaintiff that 
certain houses of his were then demised at the yearly rent of £68, 
to which the plaintiff, giving credit, bought the houses for a large 
sum of money; whereas, in truth, the houses were then demised 
at the yearly rent of £52, and no more. Lord Holt, in this case, 
said, “if the vendor gives in a particular of the rents, and the ven- 
dee says he will trust him, and inquire no further, but rely upon his 
particular, then, if the particular be false, an action will lie.” 

By previous understanding, the plaintiff in the case before us, had 
consented to rely upon the particular of the defendant, as to the 
price to be paid for the land. He had already reposed confidence 
and agreed to trust him; his particular was falsely rendered. Is 
not the case analogous in principle to the case reported in Lord 
Raymond? Upon the authority of the case in Lord Raymond, 
Abbott, C. J. determined, in Dobell vs. Stevens, that “ where the 
' vendor of a public house made, pending the treaty, certain deceit- 
ful representations respecting the amount of business done in the 
house, and the rent reserved for a part of the premises, whereby 
the plaintiff was induced to give a larger sum for the premises,” 
an action would lie for the deceitful representations; the Chief 
Justice, remarking, “ here the plaintiff did rely upon the assertion 
of the defendant, and that was his inducement to the purchase. 
The representation was not of any matter or quality pertaining to 
the thing sold, but was altogether collateral to it.” 3 Barn. & Cres. 
612; 10 Eng. C. L. R. 201 a 202; 1 Wheat. Selwyn, 649; Carth. 
90; Salk. 210. 

I do not say that the law can take cognisance of every moral 
delinquency amongst men; that is wholly impracticable. There 
are many things left without remedy, except by an appeal in foro 
conscienti@ to the party. It cannot, however, have escaped the ob- 
servation of the learned reader, that the courts of this country and 
England, have gradually raised the standard of legal propriety to- 
wards that of moral rectitude. With Pothier I admit that, 
“as a matter of conscience, any deviation from the most ex- 
act and scrupulous sincerity is repugnant to, the good faith that 
ought to prevail in contracts, any dissimulation concerning the 
object of the contract, and what the opposite party has an interest 
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in knowing, is contrary to that good faith; for, since we are com- 
manded to love our neighbour as ourselves, we are not permitted to 
conceal from him any thing which we would be unwilling to have 
had concealed from ourselves under similar circumstances. But, 
in civil tribunals, a person cannot be allowed to complain of trifling 
deviations from good faith in the party with whom he hascontract- 
ed. Nothing but what is plainly injurious to good faith, ought to 
be there considered as a fraud sufficient to impeach a contract.” 
At the same time I cordially approve and commend the following 
epitome of legal morality, so far as concerns this subject, from the 
pen of our own profound and virtuous Story, remarking that the 
present action, whether judged by Pothier or Story, is plainly sus- 
tainable. ‘When the party intentionally, or by design, misrepre- 
sents a material fact, or produces a false impression, in order to 
mislead another, or to entrap or cheat him, or to obtain an undue 
advantage of him, in every such case there is a positive fraud in 
the truest sense of the terms. There is an evil act, with an evil in- 
tent, dolum malum ad circumveniendum. And the misrepresentation 
may be as well by deeds or acts as by words; by artifices to mis- 
lead, as well as by positive assertions. Whether the party thus 
misrepresenting a fact knew it to be false, or made the assertion 
without knowing whether it were true or false, is wholly imma- 
terial; for the affirmation of what one does not know or believe to 
be true, is equally, in morals and law, as unjustifiable as the affir- 
mation of what is known to be positively false. And even if a 
party innocently misrepresents a fact by mistake, it is equally con- 
clusive, for it operates as a surprise arid imposition upon the other 


party.” 
So let the judgment of the Court below be affirmed. 
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No. 10.—Witus L. Leonarp, plaintiff in error vs. Davin Scar- 
BOROUGH AND wire, et al. defendants in error. 


[1.] The act of 1821, declaring that suits in favour of a guardian shall not abate upon 
the revocation of his letters of guardianship, but that the removal being suggested 
of record, a scire facias may issue to make the successor a party at any time after 
his qualification and appointment, does not take from Chancery the right of appoint- 
ing a guardian ad litem, to prosecute a suit already commenced in behalf of an in- 
fant, provided no appointment has been made by the Ordinary. 

[2.] A Sheriff may sell under execution the undivided interest of the defendant in ne- 
groes and other personal property, and the purchaser at such sale becomes a tenant 
in common with the otlrer co-tenants ; and until there is a severance, or destruction 
of the tenancy in common, one or more of the co-tenants cannot maintain trover or 
trespass against the others. 


In Equity. From Dooly Superior Court. Tried before Judge 
Warren, November Term, 1846. 


For the errors assigned, and the facts of the case, see the de- 
cision of the Supreme Court. 


Brown for the plaintiff in error. 


Crawrorp for the defendants in error. 
Mr. Brown argued— 


1st. Fhe Court should have required the issuing of scire facias, 
as the statute directs, before appointing a guardian. Prince D. 
246. 

2d. The Court below should have dismissed the bill for want of 
equity, as there was no fraud in the bill such as a Court of equity 
would recognise. It is no fraud to purchase an adverse title, even 
with notice, unless the party purchases the very title which in 
equity belongs to the adverse party. 2 Story’s Com. on Eq. 
7, 9. There must be fraud and illegality in the instrument 
sought to be cancelled by a Court of Equity, not a mere deficiency 
in the claim of title. 

3d. The Court should have dismissed the bill because there was 
no proof of a conversion of the negro sued for; the only evidence 
was a purchase by defendant, and a subsequent continued posses- 
sion of the negro. Before trover can be sustained, and this is a suit 
to accomplish the same object, a conversion by the defendant must 
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be proven. Either that defendant was a trespasser in the acquisi- 
tion of the property, or that he had, after getting the possession 
peaceably and legally of another’s property, actually converted the 
property, or had refused to deliver the same on demand. Arch. 
Nisit Prius. See Trover, &c. 

4th. The Court erred in not leaving it to the jury to say whether, 
according to the facts in proof, there had been a conversion; and 
as it was in proof that the property had been sold for David 
Scarborough’s debts at the Sheriff’s sale, and it was further in 
proof that Scarborough was a tenant in common with the other 
donee in right of his wife, the Court should have charged the jury, 
that if the said Sheriff’s sale was legal and fair, that the purchaser 
at the sale thereby became a tenant in common with the other 
claimants ; and in that event there could have been no conversion 
in the co-tenant, except by sale or destruction of the property. 
Tidd’s Pr. 921; 2 John. Ch. R. 549; Allen on Sheriffs, 154; '7; 2 Selw. 
N. P.1054,5. And the jury should have been further instructed 
that if they believed there had been a conversion by defendant as 
a co-tenant in common, yet that they should only find for the com- 
plainants the amount of their share of the property, allowing to de- 
fendant the value of his share therein. 


By the Court —Lumrxin, J. delivering the opinion. 


On the 14th day of September, 1832, one Miles Bembry exe- 
cuted a conveyance to his four grand children, Penelope L., John, 
Kenneth, and Sarah Ann Bembry, children of his son, John Bembry, 
of certain negro slaves, to wit: Dinah, Dick, Alice, and Saline, 
retaining a life estate in the property, and providing that the same 
should be kept together until Kenneth, the younger, should be- 
come of age, and then to be divided between the four. This con- 
veyance was immediately thereafter duly recorded, and the prop- 
erty placed in the possession of John Bembry senr. the father of 
the donees, who kept the same until his death, except Dinah and 
her children. Miles Bembry died in 1838, John, his son, having 
departed this life previously. Upon the intermarriage of Penelope 
with David Scarborough, Dinah and her children were permitted 
to go into their possession, upon what understanding or terms does 
not satisfactorily appear. In 1841 Dinah and her children, Berry, 
Jacob, Eleanor, and Oran, were levied upon by the Sheriff, under 
certain executions against David Scarborough, and sold. Oran, 
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one of Dinah’s children, after passing through several hands, was 
bought by Willis L. Leonard, the defendant below and plaintiff in 
error. On the day of sale notice was given of the title to these ne- 
groes, the deed being exhibited by David Scarborough, and the - 
by-stapders informed that he owned only the one undivided fourth 
thereof, in right of his wife. ‘ 

David Scarborough, in behalf of himself and the other three 
children, as their guardian, filed his bill in Dooly Superior Court, 
setting forth the foregoing facts, and praying that Leonard might 
be decreed to surrender up said slave, and account for his hire. 
During the progress of the cause, to wit, in November, 1845, it 
being made appear to the Court that David Scarborough had been 
dismissed from his guardianship, Pitt F. D. Scarborough was, upon 
giving bond and security, appointed guardian ad litem, to prose- 
cute said suit in behalf of the minors. 

The cause’came on for final hearing at November Term, 1846, 
when counsel for Leonard moved to set aside the order appointing 
Pitt F. D. Scarborough guardian ad litem, upon the grounds : 

Ist. That the Court had no power to make such appointment. 

2d. Admitting the Court possessed the power, it was not exer- 
cised in a regular manner. . 

3d. In case of removal of a guardian who is a party to a suit, 
his successor must be substituted by scire facias, and in no other 
way. 

All of which objections being overruled by the Court, defend- 
ants’s counsel excepted. 

A motion was then made to dismiss the bill : 

1st. For want of proper parties. 

2d. For want of equity. 

The motion was refused and the cause submitted to the jury. 
Upon tendering in evidence the instrument under which the com- 
plainants claim title, the defendant demurred to the reading there- 
of, for the reason that it was a testamentary paper and had not 
been admitted to record as such by the proper court. The de- 
murrer was overruled, and the paper ordered to be read; where- 
upon the defendant, by his counsel, excepted. 

Several witnesses were then examined on the part of the com- 
plainants, and the defendant introducing no testimony, the Judge 
charged the jury “that if they believed that the possession of 
property passed from Miles Bembry to the complainants, upon the 
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delivery of the instrument to them, they ought to find for the 
complainants the amount of the property sued for.” 

The jury returned a verdict for four hundred dollars and costs 
of suit, to be discharged by the delivery of the boy in ten days, 
also twenty-five dollars a year for hire from the time the suit was 
commenced, and the title of the slave to be vested in the defend- 
ant upon the payment of the damages, or to be cancelled upon 
his delivery to the complainants. 

Several of the points made by the pleadings and raised on the 
trial below have been abandoned here. We shall therefore ex- 
press no opinion respecting them. One was, as to the want of 
proper parties to the bill; another and a still graver, perhaps, was 
as to the character of the instrument under which the complain- 
ants derive title. The only open questions to be disposed of by 
us are, as to the appointment of the guardian ad litem, to repre- 
sent the infant complainants; and the instructions of the Court in 
submitting the cause to the jury. 

It is true that usually it is not the province of the Court to ap- 
point a guardian, or next friend, to sue for, but only to defend an 
infant party. Priest vs. Hamilton, 2 Tyler R. 49. But here suit 
had been instituted by the proper guardian, who was displaced by 
the Ordinary, and the Judge of the Superior Court, sitting as 
Chancellor, and in the exercise of the jurisdiction confided over 
minors, to Chancery, directed the action to be carried on in the 
name of a prochein amy. 

{1.] The Act of 1821, (Prince Dig. 245,) declares that suit shall 
not abate by the revocation of letters of guardianship, but that 
the successors shall be appointed by scire facias. Suppose how- 
ever, as was the case here, that none had been appointed and qual- 
lified by the Ordinary, has the power of Chancery to interpose 
been taken away? If so, this statute, in this particular at least, 
would have been passed for the injury, instead of the benefit of 
orphans, as its preamble states. 

[2.] The charge of the Court was not sufficiently guarded. It 
might be true that the possession of the property accompanied 
the conveyance, and yet the jury be wholly unjustifiable in finding 
against the purchaser at Sheriff’s sale. The fatal error in the 
charge however consisted, in permitting the complainants to re- 
cover the entire property, with the hire, thereby treating the Sher- 
iff’s sale as a nullity. And here the question is distinctly presented 
what may be sold under an execution? Under the Act of 1811, 
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Prince 463, itis hard to say what may not. That Act declares 
that executions may be levied upon “the estate of the defendant 
both real and personal.” Independent of this sweeping statute, 
how stands the matter at Common Law? 

Even as to partners, which is a much stronger case than that of 

tenants in common, the rule in England formerly was, that the 
Sheriff, under an execution against one of two co-partners, took 
the partnership effects and sold the moiety of the debtor. Jacky 
vs. Butler, 2 Ld. Raymond R. 871; 1 Salk. R. 292; or, to use the 
language of Lord Eldon in Dutton vs. Morrison, 17 Ves. R. 194, 
206, “the creditor finding a chattel belonging to the two, laid hold 
of the entirety of it, considering it as belonging to the two; and 
paying himself by the application of one half, he took no further 
trouble.” The same rule formerly obtained in this country, and it 
does still in the State of Vermont, at least. Reed vs. Shepardson, 
2 Verm. R. 120. The doctrine however now is, that the Sheriff 
may seize under an execution, the inéerest of the defendant, and 
the purchaser at the sale becomes tenant in common with the other 
partner. 1 East. R. 367; Fox vs. Hanbury, Cowp. R. 445; Allen vs, 
Wells, 22 Pick. R. 450. And the interest which he buys, is what 
falls to his share upon a division of the surplus, after discharg- 
ing all the demands upon the co-partnership. Collyer on Part. 
B. 3, ch. 6, s. 10, 550 to 562, 2d ed.; Taylor vs. Field, 4 Ves. R. 
396. 

How the sale of an interest so contingent as this, subject to the 
liens of all the co-partnership creditors, as well as the share or 
portion of the other partner, and which after the accounts are ta- 
ken may in reality dwindle to nothing, can be reconciled with the 
law which prohibits the sale of a distributive share of an estate, 
until after a division takes place, I cannot very clearly see. But 
this is the business of the Legislature and not of the Courts. 

This principle then being ceded, and there is none, I apprehend, 
better established than that partnership property may be taken in 
execution under a separate judgment against one partner, it would 
seem to be quite useless to examine whether the same rule applies 
to tenantsin common. The conveniences and mischiefs attending 
the former species of sale, and which are so vividly depicted by 
Judge Story in his Commentaries on the law of partnerships, sec. 
312, have no application whatever to those of the latter kind. 

In Melville vs. Brown, 15 Mass. R. 82, there were two tenants 
in common of a chattel, and the Sheriff upon execution against 
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one of them seized the chattel and sold the whole of it, and paid 
over the whole money to the judgment creditor. The other part- 
owner of the chattel brought trespass. against the Sheriff, and it 
was resolved by the Court that although the Sheriff might seize 
the whole,’yet, that he ought not to have sold but the share of the 
judgment debtor, and that the subsequent abuse of his authority 
made him a trespasser ab initio. 

In Mersereau vs. Norton, 15 John. R. 180, it was held by the Su- 
preme Court of New York, that an attachment issued in pursu- 
ance of the act against absconding and absent debtors, the Sheriff 
may take and sell property of which the absconding debtor is a 
tenant in common with another, though it be in possession of his 
co-tenant. But the Sheriff can sell only the undivided moiety or 
interest of the debtor, and the purchaser at such sale becomes a 
tenant in common with the other co-tenant, who cannot therefore 
maintain trespass or trover against him, the tenancy in common not 
being severed or destroyed by the sale. 

The Court say, ‘‘ the only question which appears to be raised 
in the Sheriff ‘s return is, whether a Sheriff, under an attachment 
like this, has a right to take and sell property of which the abscond- 
ing debtor was only a tenant in common, when that property was 
found in the possession of the other co-tenant? Of this there can 
be no doubt. There is no other way to get at the interest of the 
one against whom the attachment issues. The Sheriff in such case 
seizes all, and sells a moiety thereof undivided, and the vendee 
becomes tenant in common with the other partner. Although the 
Sheriff sold the oxen as the sole propeity of Norton, yet no more 
than his interest passed, and the co-owner became tenant in com- 
mon with the purchaser. The Sheriff who took the oxen and all 
who aided him and the purchaser, must certainly have all the 
rights and interests of Norton, the absconding debtor; and one 
tenant in common cannot maintain trover or trespass against his 
co-tenant.” Littleton, sec. 323; 2 John. R. 468. “ The sale by the 
Sheriff was not such a destruction of the property as to work a 
severance of the tenancy in common.” Wilson & Gibbs vs. Reed, 
3 John. R. 176; Sheldon vs. Skinner, 4 Wend. R. 525; Dunham vs. 
Murdock, 2 Ib. 553. 

I take, then, as settled, that no reported case can be found which 
denies the right of the Sheriff to seize and sell the share of the 
judgment debtor, whatever that may be. What, then, would be 
equity in the present case? A course something like this would 
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appear to mete out justice to all concerned —estimate the value of 
the whole property conveyed by Miles Bembry to his grand- 
children, and if it shall be ascertained that David Scarborough, in 
right of his wife, has not received more than his share, there should 
be a general finding for the defendant; if, however, Dinah and 
her children, that were sold, exceeded a share, then the owners of 
the slaves bought at the Sheriff’s sale should refund three-fourths 
of the excess, and each in proportion to the value of the property, 
which he holds. Upon a bill filed for a division among the origi- 
nal parties, this is virtually what David Scarborough would have 
been decreed to do, aud the purchasers under him stand in his 
shoes. 
The judgment, therefore, below, must be reversed. 





No. 11—Joun Dut, James Bucuannon, anp Simeon GREENE, 
plaintiffs in error vs. GABRIEL Jones, defendant in error. 


[1.] Where there has been a judgment entered up against the securities on the appeal 
in the Court below, they should be made parties plaintiffs to the writ of error; and, 
if they are not so made parties, the writ of error will be dismissed. 


Motion to dismiss writ of error. 


The case brought up by this writ of error was tried in Randolph 
Superior Court, on an appeal before Judge Warren, at October 
Term, 1846, and resulted in a judgment against the appellants and 
their securities on the appeal; all of whom, except one of the se- 
curities, were joined in the writ of error as plaintiffs. 


For the grounds of the motion to dismiss, and other particulars 
of the case, see the decision of the Supreme Court. 


Stureis, Jones, Caruruers, Kippoo and Taytor, for plaintifly, 
in error. 


Brown & Bower, for defendant in error, in support of the 
motion to dismiss, cited, 1 Ala. R. 27, 275, 285, 208; 3 Com. Dig- 
268; 3 Day Rh. 144. 
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By the Court— Warner, J. delivering the opinion. 


In this case, John Dill, James Buchannon, and Simeon Greene 
security on the appeal in the Court below, sued out their writ of 
error returnable to this Court, against Gabriel Jones, defendant in 
error. The counsel for the defendant in error now moves the 
Court to dismiss the plaintiffs’ writ of error, on the ground of the 
nonjoinder of Abner W. Jones, a co-defendant in the judgment of 
the Court below. It appears, from an inspection of the record, 
that Simeon Greene and Abner W. Jones were securities on the 
appeal in the Court below, and that judgment has been regularly 
entered up against them as such securities. Simeon Greene is 
made a party plaintiff in the writ of error, but Abner W. Jones is 
[1.] not made a party plaintiff; and the question now made is, 
whether he ought not to have been made a party plaintiff in this 
Court. Mr. Tidd, in his valuable book of Practice, states the rule 
to be; “on a judgment against several parties, the writ of error 
must be brought in all their names, provided they are all living and 
aggrieved by the judgment ; for otherwise this inconvenience would 
ensue, that every defendant might bring a writ of error by himself, 
and by that means delay the plaintiff from his execution for a long 
time.” Tidd Prac. 1053. 

In Swift vs. Hill, 1 Porter R. 277, the judgment in the Court 
below was rendered against Swift, and one William Harris his 
security, on an appeal bond. The writ of error was prosecuted 
in the name of Swift alone, and the defendant insisted for this 
cause, the writ should be quashed. Chief Justice Saffold, who de- 
livered the opinion of the Court, said: “both defendants in the 
judgment should have been made parties to the writ of error; the 
same not having been done, the writ must be quashed.” 

By the Act of 20th December, 1826, Prince Dig. 461, the plain- 
tiff is authorized to enter up judgment against the security on the 
appeal as well as the principal, and execution may issue against 
either, or both, at the option of the plaintiff, until he is satisfied. 
The security on the appeal, would also be liable for the ten per ct. 
damages, provided there was no certificate, as provided by the 
Act of 1845 organizing the Supreme Court. 

We are therefore of the opinion, Abner W. Jones was directly 
interested in the decision of this Court to be made in the case 
brought before it, by the writ of error, and that he ought to have 
been made a party plaintiff thereto; which not having been done, 
the writ of error must be dismissed. 
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No. 12.—Executors of Masors Henperson, plaintiff in error, vs, 
Moses H. ALEXANDER, adm’r of Moses ALEXANDER, defendant, 


[1.] Under the Judiciary Act of 1799, where both plaintiff and defendant die before 
scire facias has issued to make parties, the action ddes not abate; but parties may 
be made and the action proceed. 


Scire Facias to make parties after death of both plaintiff and 
defendant. Returned before Judge Warren, in Randolph Supe- 
rior Court, and overruled October Term, 1847. 


For the facts of the case, see the opinion of the Supreme Court. 


ALEXANDER McDoveatp, Griesspy E. Tuomas, H. J. Devon, and 
Wii Taytor, for the plaintiff in error. 


Hines Hout & Henry L. Benning, for the defendant in error. 


Messrs. McDoveatp & Tuomas, of counsel for the plaintiff in 
error, cited and commented on the following authorities: Prince 
Dig. 422, 419,570, 911; 1 Black. Comm. m. p. 91, 88, 60, t. p. 40, n. 
12, m. p. 89, 90, 61, 86, n. 25, t. p. 61, n. 30, ¢. p. 60, 2.26, m. p. 86, 87; 
6 Jacobs Law Dic. 19, 17, 18, 21, 25; 1 Wils. 315; 1 T. R. 388; 11 
Vin. Abr. 1; 19 Vin. Abr. 280; 2 Bac. Abr. 128; 6 Bac. Abr. 102; 
2 Saund. 72; 3 H. Plead. 436; Bou. Law Dic. Scire Facias; 
Hob. 346; Plowd. 109; 3 Co. 7; Tidd’s Pr. 848; Toll. on Exec. 
422; 7 T. R. 31; 1 Salk. 8; 1 Sel. Pr. 187; Arch. Pr. 76; Bac. 
Abr. Schley’s Dig. 288, 246, 247, 290; Jeremy’s Eq. Juris. 306, 
399; 19 Johns. R.173; 2 Burr; Act of 1845, 40; 3 Blac. Com. 
m. p. 302, 399,n.10; 2 Saund. R. t. p. 72; 2 Tidd’s Pr. t. p. 1116, 
1119, 1095; Tidd’s Ap. t. p. 324, 325; 4 Bac. Abr. t. p. 649, tit. 
Statute; 1 Salk. 319, 320. 


By the Court — Nisset, J. delivering the opinion. 

The facts disclosed in the record of this cause are as follows. 
Majors Henderson sued the defendant, Moses Alexander, in an 
action of debt, upon a promissory note. Pending the action, the 
defendant filed a bill enjoining it. This bill, after some years of 
litigation, was dismissed by the complainant, and left the Common 
Law action to proceed. There was a confession of judgment for 
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the plaintiff, and an appeal entered. In 1839, or 1840, the plain- 
tiff died, and, at August Term, 1840, his death was suggested on 
the record of the Court below. On the 7th of January, 1841, sczre 
Jfacias issued to make the executor of the plaintiff a party, which 
was served on the defendant personally on the 14th of the same 
month ; but no order was taken upon the return of the writ to make 
parties. The reason of this, we suppose is, that the executor of 
the plaintiff had been made a party to the bill, which held the action 
at law enjoined, until the April Term, 1843, when it (the bill) was 
dismissed. This accounts for there appearing to be no action on 
the scire facias, intervening its return and 1843. At October Term, 
1843, the death of the defendant, Moses Alexander, is suggested 
on the record, he having died a short time previous. At the April 
Term following, the entry on the docket, is “no. Parties.” On the 
3d of March, 1846, two other writs of scire facias issued, which 
were both served on the 20th of that month. Each of these writs 
recited the history of the case, and in each the administrator with 
the will annexed of the defendant, Moses H. Alexander, was noti- 
fied to appear and show cause, why the executor of the plaintiff 
should not be made a party plaintiff, and why he should not be 
made a party defendant to the suit. At the April Term, 1846, an 
order was passed calling upon the administrator with the will 
annexed of Moses Alexander, deceased, to. show cause why, in 
pursuance of the requirements of the writs, he should not be made 
a party defendant; and why one Sutliffé, who was the executor of 
the plaintiff, should not be made a party plaintiff. At the October 
Term following, an order was passed dismissing the two writs of 
scire facias, the presiding Judge determining that the action 
abated, because both plaintiff and defendant died after the com- 
mencement of the suit, and before the writs of scire facias were 
sued out, and therefore no parties could be made. To this judg- 
ment of the Court the counsel for the plaintiff excepted, and claims 
now that the decision was erroneous. We do not think that the 
bill in Chancery in any way affects this question, and shall therefore 
consider it wholly irrespective of that bill. Being dismissed, it had 
ceased to affect the case long before the judgment complained of. 

[1.] This question is one mainly of statutory construction; and, 
although confined in narrow limits, is one of no ordinary magni- 
tude. Our opinion is, that the action in the case made by the record 
did not abate, and that the parties ought to have been made. 

The counsel who argued this cause for the defendant in error, 
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contend, that no part of the Act of 8 § 9 William ITI, ch. 11, sec. 6, 
relative to the survivorship of actions, is now of force in Georgia, 
our own act of 1799 having been substituted for it; and that, if the 
right to make parties in the-case before us exists at all, it is de- 
rived from our Act of 1799; they deny that it can be derived from 
that act, upon any fair construction of it, and, therefore, that it ex- 
ists at all. Our inquiries will, therefore, be directed to two points, 
to wit: First. Does this suit abate, or can parties be made, according 
to the Act of 1799; and second, is any part of the Statute of 8 § 9 
William III, ch. 11, sect. 6, of force in Georgia, and can parties be 
made in this cause under that statute ? 

That part of the 12th section of the Judiciary of 1799, which 
relates to this subject, is in the following words :— 

“And no suit in any of said courts shall abate by the death of 
either party, where such cause of action would in any case survive 
to the executor or administrator, whether such cause of action 
would survive in the same or any other form; but the same shall 
proceed as if such testator or intestate had not died, under the 
restrictions and regulations following.— When a plaintiff shall die, 
in any case aforesaid, the executor or administrator of such plain- 
tiff, shall within three months after taking out probate of the will, 
or letters of administration, give notice to the defendant or de- 
fendants by scire facias to issue out of the clerk’s office, return- 
able in the manner herein before prescribed for the issuing and 
return of process. And in cases where the defendant shall die, it 
shall and may be lawful for the plaintiff to issue a scire facias in 
manner aforesaid, immediately after the expiration of twelve 
months, requiring such executor or administrator to appear and 
answer to said cause.” Prince, 422. The construction put upon 
this act by the learned counsel is altogether too literal to command 
the sanction of this Court. We cannot stick so refiningly in the 
letter. Broader and stronger views of this statute are commended 
to us by common sense, as well as by the well established rules of 
construction. And whilst the argument of the counsel illustrates 
their acumen, it has failed to convince the Court. What is the 
argument? It is summarily as follows.— The Act of 1799 makes 
no provision for a case like the present, where both parties die 
before final judgment. It is casus omissus, and the Court cannot 
supply the omission. The ¢erms of the statute do not embrace, 
but do in fact exclude the case. The general declaration, that “no 
suit in any of said Courts shall abate by the death of either party, 
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where such cause of action would in any case survive to the execu- 
tor or administrator,” &c. is qualified by the further declaration, 
that such suit “shall proceed as if such testator or intestate had 
not died, under the restrictions and regulations following.” The 
restrictions limit the right of making parties to cases where the 
plaintiff shall die, the defendant being in life; because the lan- 
guage of the Statute is, “when a plaintiff shall die, in any case 
aforesaid, the executor or administrator of such plaintiff shall 
within three months after taking out probate of the will or letters 
of administration, give notice to the defendant or defendants,” &c. 
The words defendant or defendants, are to be understood as de- 
scriptive of the natural person against whom the action is brought, 
and if he be dead, then there is no person in esse, according to the 
act, upon whom the service of the notice shall be made, and of 
consequence, the action must abate. In this case therefore, the 
defendant being dead before the service of the sci. fa. upon which 
the Court was called to act, the action abated. And to cases 
where the defendant shall die, the plaintiff being in life—for the 
language of the statute is, “in cases where the defendant shall 
die, it shall and may be lawful for the plaintiff to issue scire facias 
in manner aforesaid,” &c.—the word plaintiff is descriptive of 
the natural person who instituted the suit, and if ‘he be dead, there 
is no person in esse, according to the statute, who shall issue the 
scire facias, and the suit must abate. In this case, the defendant 
dying, the plaintiff being already dead, there was no person in esse 
who could issue the scire facias, and therefore this action must 
abate. The only instance in which the representative of either 
party can move to make parties under the Act of 1799, is the case 
where the plaintiff dies, the defendant being in life; and that is not 
this case. Both parties dying before final judgment, and before 
the issue and service of the sci. fa., there was no case in Court; 
nothing remaining upon which the Court could predicate a mo- 
tion to make parties; the suit was dead, and the Court below had 
no power to breathe life into it. Any one has the right as much 
as the executor of the plaintiff, to go into the clerk’s office and 
demand a writ to make himself a party—the statute confers this 
right as much upon a stranger as upon the executor—it is mani- 
festly contrary to law to permit a stranger thus to come in and 
prosecute the suit, itis therefore manifestly contrary to law to per- 
mit the executor to do so. 

Such is the construction of this statute, by the defendant in error. 
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The argument labours, by mere verbal criticism, (by the way the 
least satisfagtory of all the forms of professional argumentation,) to 
escape from the obvious, even palpable, meaning of the Legislature. 
The reply that I shall make to these views will also embrace our 
own construction of the Act of 1799. We shall take as our guide 
the following rules, to wit: 

First. Statutes that are remedial, are to receive an equitable 
interpretation, by which the letter of the Act is sometimes re- 
strained and sometimes enlarged, so as more effectually to meet 
the beneficial end in view, and prevent a failure of the remedy. 
They are to be construed liberally and wltra, but not contra to the 
strict letter. 1 Kent, 464; Dwarris on Stat. 726. 

Second. It is the duty of Judges so to construe remedial statutes 
as to repress the mischigf, and advance the remedy. 11 Coke, 716; 
1 Kent, 464; and in the application of this rule they are to con- 
sider the law as it stood before the act—the mischief against 
which it did not provide —the remedy which the Legislature has 
provided, and the reason of the remedy. 

Third. The intention of the Legislature is to be deduced from a 
view of the whole and every part of a statute, taken and compared 
together. Coke Litt. 381 a; 12 Wheat. R. 332. 

Fourth. The real intention of the Legislature, when accurately 
ascertained, will always prevail over the literal sense of terms. 1 
Kent, 461; 15 Johns. R. 380; 14 Mass. R. 92. 

Fifth. Several acts in pari materia, and relating to the same sub- 
ject, are to be taken together and compared in the construction of 
them, even though some of the statutes have expired, or are not 
referred to in other acts. 1 Burrow R. 445; Doug. R. 27; 4 T. R. 
447 a 450; Dwarris on Stat. 699. 

We consider the statutes of 17 Car. II, c. 8, sect. 1, and 8 & 9 
Will. IIT, c. 11, sec. 6, as am part materia, with our Act of 1799, 
(for these statutes, see 2 Tidd Pr. 1116 a 1117,) they having been 
adopted as the law of this State, (Hotchkiss, 93,) and having the 
same object in view, to wit, the prevention of the abatement of 
civil actions, as they abated at Common Law. How far these Eng- 
lish statutes are.repealed by our Act of 1799, we do not now inquire ; 
for the present we say, under the fifth rule above laid down, whether 
repealed or not, we are entitled to consider them, with a view to 
ascertain the intention of the Legislature in the passage of that act. 
How stood the old law before the statutes of Charles II and 
William III? Why it was thus it stood. The death of either party, 
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plaintiff or defendant, abated the action, and the rights of the par- 
ties could alone be determined by a new suit. These statutes were 
passed “for the avoiding of unnecessary suits and delays.” The 
unnecessary suits and delays was the mischief, and the survivor- 
ship of actions the remedy provided to suppress it. The remedy 
was intended to be co-extensive with the mischief, and, as before 
the statutes, all actions sounding in contract abated upon the death 
of either party, so by the statutes all such actions were intended to 
survive upon the death of either or both the parties. The remedy 
is perfectly reasonable in itself, and it is manifestly reasonable to 
extend it to all cases where one or both parties shall die. Who 
shall give a reason why the action should be made to survive, by 
process to make the representative a party, in case one party dies, 
and to abate in case both parties shall die} In the latter instance 
the reasoning is, to my mind, the stronger. The British Parlia- 
ment, however, have not left this matter to construction, for they 
have expressly provided, by the statute of William III, for just such 
a case; a case like the present, where both parties die, after in- 
terlocutory and before final judgment. Now, the object of our 
Legislature in passing the Act of 1799 was precisely the same with 
that of the British Parliament in passing the Act of William; the 
mischief was the same, and the remedy I have no doubt was in- 
tended to be the same; the same in character and the same in ex- 
tent. Our statute is in affirmance of that of William III, and our 
Legislature re-enacted it only, as appears to this Court, with a view 
to adopt the restrictions and regulations which are found in the 
Act of 1799. To what they relate we shall see directly. They cer- 
tainly are not intended to limit the cases to which the statute, in 
its first general enacting clause, obviously applies. We say, then, 
that the intention of the Legislature was that no suit should abate 
in any case bythe death of the party, where the cause of action 
would survive to the executor or administrator, in the same or any 
other form. It is barely necessary to remark that, an action on 
this promissory note would survive to the executor at Common 
Law. Of this we apprehend there is no doubt. 

We have endeavoured to deduce this intention from the state of 
the law as it stood before the statutes of Charles and William, and 
from a consideration of those statutes, particularly that of Wil- 
liam III, they being in pari materia with our Act of 1799. We think 
further, that this intention is deducible from the language of that 
act. The Legislature declare, “and xo suit in any of said Courts 
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shall abate by the death of either party.” This language is just 
as general, and comprehends all suits as fully and plainly as if the 
Legislature had declared affirmatively, that al/ suits, in the event of 
the death of either party, shall survive. There is but one limitation 
as to the suits that are not to abate, and that limitation refers to 
causes of action that do not survive in the same or any other form 
to the executor or administrator of the deceased party. This 
cause of action does not fall within the exception, because it does 
survive. The Legislature further say, “the same (that is suits) 
shall proceed as if such testator or intestate had not died.” And how 
proceed? “Under the restrictions and regulations (says that act) 
following.” The words restrictions and regulations in the clause 
last quoted, have an immediate relation to the words shall proceed 
in the same clause, and refer to the manner and circumstances under 
which suits shall proceed upon the death of either party, and the 
remainder of the section is occupied in detailing the manner of 
proceeding to make parties. For example, it provides that the 
process shall be scive factas—that in case of the death of the plain- 
tiff, his executor or administrator shall, within three months after 
taking out probate of the will or letters of administration, give 
notice to the defendant. (We remark that the word shail in this 
clause of the law, has been very generally construed to mean may; 
a construction which we will not disturb, particularly as all diffi- 
culty about its meaning has been removed by the Act of 1845.) 
That in case of the death of the defendant, the scire facias to make 
his representative a party, shall not issue wntil twelve months after 
his death, and that the scire facias shall issue out of the clerk’s 
office and be returnable in the manner which the same act pre- 
scribes for the issuing and return of process. The latter part of 
this section of the act, we are satisfied, does not, as claimed by 
counsel for the defendant in error, limit the cases in which the 
representatives may be made parties; but contains restrictions and 
regulations as to the manner in which, and the times and circum- 
stances under which, the suits, in the language of the act, “ shall 
proceed.” With this construction the first and second clauses 
harmonize — with that of the defendant’s counsel they conflict. 
And it is the duty of the court, if possible, so to construe a statute 
as that effect shall be given to each and every part of it. 

This is confessedly a remedial statute, and must receive a be- 
nign and liberal construction. If we restrict its operation to cases 
where only one of the partics dies before the issuing and service 
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of the scire facias, then we apply to it the rule of strict construction. 
We do not advance the remedy so as to repress the mischief, but 
we repress the remedy and advance the mischief. That is to say, 
the mischief of “ unnecessary suits and delays,” to an extent not 
contemplated by the Legislature, continues. 

The words plaintiff and defendant, in our judgment, as used in 
the latter clause of this section of the Act of 1799, are not descrip- 
tive of the natural persons who sue and are sued, as claimed by the 
counsel for the defendant, but are used in the sense of parties, or 
those who, in legal contemplation represent the parties. They are, 
therefore, descriptive of the executor or administrator of the par- 
ties, as well as of the parties themselves, if in life. Under this view 
of their meaning, in case of the death of the plaintiff and the de- 
fendant, to make the plaintiff’s representative a party, notice may be 
given to the executor or administrator of the defendant ; and, in 
case of the death of plaintiff and defendant, in order to make the 
representative of the defendant a party, the executor or adminis- 
trator of the plaintiff may issue the scire facias. And this was the 
course pursued in this cause. 

But, admitting that the construction of these terms, given to 
them by the defendant’s counsel, argumenti gratia, is the true mean- 
ing, then we say that the intention of the Legislature, in the Act of 
1799, is so accurately ascertained and so conspicuously manifest, 
that it ought, in this case, to prevail over the literal sense of the 
terms. We would, if that were the true meaning of the letter of 
the act, give to it an equitable construction, and so enlarge the let- 
ter as more effectually to meet the end in view, and prevent the 
failure of the remedy. This is clearly one of those cases where 
the courts may safely apply this rule of statutory construction. 

An argument was derived from the definition of a suit, (to wit, 
Parties, a cause of action and a Court,) in behalf of the defendant 
in error, by one of his ingenious counsel. He argued that, inas- 
much as the plaintiff and defendant were both dead before the 
issuing and service of the scire facias, there were no parties before 
the Court, and therefore no suit. This argument, if it were sound, 
proves too much; for it proves that if one only of the parties be dead 
then there is no suit, and in that event the representatives could 
not be made parties. For the requirement of the argument is, that 
there shall be not a party, but parties. This mode of argument 
would nullify altogether the Act 1799. But we may concede that, 
at the time the scire facias issued in this case there were no parties 
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before the court—the action could not proceed; and that, in the 
then position of things, the rights of the deceased litigants could 
not be adjudicated. All this we do concede, for it is all true; yet 
all this does not affect this question; for in this very position of 
things the law lays its strong hand upon the rights of the parties 
and holds them; and also holds the litigation in abeyance, until, 
according to its own mandate, those who represent the deceased 
plaintiff and defendant shall be brought in, to conduct the litigation 
to a conclusion. It is a mistake. to suppose that the case, when 
parties are made, proceeds as between the first parties; the cause 
of action, it is true, is still the same, but it is litigated by the new 
plaintiff as a trustee; and, if judgment is had against the new de- 
fendant, it is had against him, unless in some way he omits or vio- 
lates his duty, in his representative character. In several respects 
it is a new case. The record of all previous action is retained, and 
such rights as have already accrued to either party are secured ; 
the lien of a judgment in case of appeal, and the security on the 
appeal, for example. “ By what right, inquires the counsel for the 
defendant in error, does Sutliffe, the executor of the plaintiff, go 
into the office of the clerk of the Superior Court and demand a 
scire facias to make himself a party? there is no suit pending, 
and he cannot be heard any more than any other man.” We an- 
swer, by the same right that any citizen institutes a suit against 
his neighbour, and files his writ in the clerk’s office and demands a 
process. It is a matter of mere right to demand and have the writ 
of scire facias. The record, as it stands before the clerk, shows the 
death of the parties, for their death was suggested ; in that event 
the law, with a potency which none can resist, commands the writ 
to issue, and the clerk must obey or not, at his peril. He has no 
more power to judge of the propriety of issuing the writ, when the 
death of one or both parties appears from the record, than he has 
of the propriety of issuing a process at the instance of any citizen, 
upon an action of assumpsit for a money demand, properly filed in 
his office. The issuing and service of the writ does not make the 
parties, any more than a process in debt establishes the plaintiff’s 
demand. The making of parties is not the act of the executor, 
nor is it the capricious or arbitrary act of the Court, but it is the 
solemn judgment of the Court upon an issue made at the return of 
the scire facias. This writ is in the nature of an action; Reed vs. 
Sullivan, 1 Kelly’s R. 292, 3; an action to which the defendant 
may plead, and to which, in this case, he did plead; an action in 
12 








90 SUPREME COURT OF GEORGIA. 


Ex’rs of Henderson os. Alexander, adm’r. 








which it is incumbent upon the plaintiff to show his right to make 
himself, or the defendant, a party; and when he does show this, 
the Court has no discretion, but must give its judgment accord- 
ingly. Who is injured by this proceeding? who is surprised ? 
or who that is interested is deprived of his day in court? No one. 
We think that, according to a just and reasonable construction of 
our own statute, this action did not abate, and that the representa- 
tives of the deceased plaintiff and defendant ought to have been 
made parties. 

If the action did abate under the Act of 1799, we should un- 
hesitatingly say, that the Act of William III. applies to it, and that 
under that act parties ought to have been made. By the Act of 
25th February, 1784, usually called the Adopting Act, the Legis- 
lature declared “ that all and singular the several acts, clauses and 
parts of acts that were in force and binding on the inhabitants of 
the said province, on the fourteenth day of May, A. D. one thous- 
and seven handred and seventy-six, so far as they are not contrary 
to the Constitation, laws and form of government now established 
in this State, shall be, and are hereby declared to be, in full force, 
virtue and effect, and binding on the inhabitants of this State, im- 
mediately from and after the passing of this act, &c. uniil the 
same shall be repealed, amended or otherwise altered by the Leg- 
islature.” Hotchkiss, 93. By this aet it is perceived that the 
statute laws of Great Britain, of force in the province of Georgia 
on the 14th of May, 1776, not contrary to the Constitution, laws 
and form of government of this State, were declared to be the 
law of the State until repealed, amended, or otherwise altered by 
the Legislature. Among the statutes of Great Britain of force in 
the province of Georgia on the 14th May, 1776, is the Act of 8 
and 9 William III, ch. 11 sec. 6; which statute was not contrary to 
the Constitution, laws and government of the State. So much of 
that statute as concerns this question is in the following words, to 
wit: “In all actions to be commenced in any Court of Record, if 
the plaintiff or defendant happen to die after interlocutory and be- 
fore final judgment, the action shall not abate by reason thereof, 
if such action nnght have been originally prosecuted or maintained 
by or against the executors or administrators of the party dying, 
but the plaintiff, or if he be dead after such interlocutory judg- 
ment, his executors or administrators, shall and may have a scire 
facias against the defendant, if living, after such interlocutory 
judgment, or if he died after, then against his executors or adminis- 
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trators, to show cause why damages in such action should not be 
assessed and recovered by him or them. And if such defendant, 
his executors or administrators, shall appear at the return of such 
writ, and not show or allege any matter sufficient to arrest the 
final judgment, or being returned warned, or upon two writs of 
scire facias it be returned that the defendant, his executors or ad- 
ministrators had nothing whereby to be summoned, or could not 
be found in the county, shall make default; that thereupon a writ 
of inquiry of damages shall be awarded, which being executed 
and returned, judgment final shall be given for the said plaintiff his 
executors or administrators, prosecuting such writ or writs of scire 
facias against such defendant, his executors or administrators res- 
pectively.” This statute makes in express terms provision for 
just the case now before this Court—for it enacts that the plaintiff’ 
if living, and if dead his executors or administrators shall have a 
scire facias against the defendant if living, and if dead, against his 
executors or administrators, to show cause, &c. 

But say the defendant’s counsel, this act is repealed by the Act 
of 1799. It is not expressly repealed, for there are no words to 
that effect in the Act of 1799. The last declared will of the Leg- 
islature touching this subject matter, we admit must prevail. The 
Act of 1799, so far as it is identical with the Statute of William, 
takes the place of that statute, and so far as it conflicts with, re- 
peals it. So far as it goes, it supplants that statute; and so far as 
it falls short of it, it leaves that statute in full force, unless all the 
provisions of that statute are repealed expressly or by implica- 
tion. Now the argument of the counsel is, that the Act of 1799 
does fall short of the Statute of Wéliam in this, that it makes 
no provision for scire facias to issue where both parties have died, 
and that statute does make such provision. This being admitted 
on both sides for the argument’s sake, the only question remaining 
is this, to wit: is that provision of the Statute of William which 
authorises sctre facias to issue when both parties have died, repeal- 
ed by what is enacted in the Act of 1799% We think not; as 
before stated there is no express repeal, nor is it repealed by im- 
plication, because there is no conflict between the provision of the 
English Statute referred to and the provisions of the Georgia 
Statute. Both may well stand—the enforcement of the former 
does not in any way interfere with the enforcement of the latter. 
The remedy which our act affords does not go the length of the 
remedy given by the Act of William, and that is al] that can be 
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said of it. Our act occupies the place of the English Statute so 
far as it is identical with it, and no farther—and so far as it is not 
identical with it, leaves it in the position it occupied at the time we 
adopted it. 

Under every view which we can take of this record, we must 
think there is error in it, and are compelled to reverse the judg- 
ment of the Court below. 





No. 13.—Josern Bonn, plaintiff in error vs. Toe Centra Bank 
or Georata, defendant in error. 


[1.] There mnst be a time averred in the writ, when every material or traversable fact 
transpires. 

[2.] Ina suit by the bearer against the maker of a note, the omission in the declara- 
ation to allege the time when the note was transferred, is cured by verdict or con- 
fession of judgment. 

[3.] No promise need be alleged in a declaration when the facts set forth show a legal 
liability without it. 

[4.] The 25th section of the original charter of the Central Bank of Georgia, limited 
loans to any one person to $2,500. Ina suit by the Bank upon a renewal note under 
the amended charter of 1829, or on a bill of exchange discounted or purchased under 
the act of 1838, for the purpose of remitting funds to pay interest on the State’s 
bonds or foreign debt, it is not necessary to set out these latter acts as exceptions 
to the limitations contained in the original statuté, and to aver that the debt sued on 
was contracted under the powers which they confer. These acts were passed to 
extend the original charter, by clothing the Bank with additional authority, and the 
courts are bound to observe their provisions. 

{5.] The bona fide holder of a negotiable note, payable to bearer, for a valuable con- 
sideration, without any notice of the facts which impugn its validity, as between the 
previous parties, if it is transferred before it becomes due, takes it unaffected by 
these facts. 

{6.] The holder of a negotiable instrument is presumed to be a bona fide holder for a 
valuable consideration, without notice. 

[7.] The extinguishment of a pre-existing debt constitutes a valuable consideration for 
the transfer of a negotiable note. And the holder thus receiving it, before due, and 
without notice, is unaffected by the equities between the antecedent parties. 

{8.] The newspaper itself is the best evidence of the contents of any article which has 
been published in its columns. 

[9.] The regulations in the 11th and 21st sections, and the limitation as to amount in 
the 25th section of the original charter of the Central Bank of Georgia, are directory 
merely, to the officers of the institution. And a debt may be collected, although 
contracted in disregard of any or all of these provisions; that is, heing without 
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security or indorser, having run more than twelve months, and exceeding the sum of 
$2,500. 

[10.] Under the amended charter of 1829, persons indebted to the State in a sum ex- 
ceeding $2,500 may renew their notes for the whole amount of the debt. And, under 
the act of 1838, the Directors of the Central Bank are authorized to discount or pur- 
chase bills of exchange or other paper to pay the interest on the public debt, without 
reference to the limitation contained in the 25th section of the original charter. A 
debt contracted under either of these acts will be presumed to have been done in 
good faith, in the absence of any fact or circumstance implicating it. 


Action of Assumpsit. From Lee Superior Court. Tried be- 
fore Judge Warren, November Term, 1846. 


For the facts of the case, and the grounds of error, see the de- 
cision of the Supreme Court. 


Hines and Ho xt, for the plaintiff in error. 


Mr. Hines for the plaintiff in error submitted the following 
points, and relied on the authorities cited. 

The writ of the plaintiff below was insufficient. Cited Judges 
Cole and Tracey’s decisions; also 1 Chit. Pl. 302; 10 Wend. R. 
487, et passim; also Acts of 1838, Pamph. p. 46. 

The receipt of William F. Bond, the payee, and the testimony 
of James Bond going to prove the contract between the original 
parties to the note sued on, at the time it was given, were admis- 
sible in evidence, and the Court below erred in ruling them out. 
1 Greenleaf Ev. 125. 

The testimony of Henry Morgan and James Bond, proving the 
publication of Joseph Bond’s notice in the South Western Geor- 
gian, cautioning all persons against receiving or trading for the 
note sued on was admissible, and the Court below committed error 
in ruling it out; and also in its decision upon the question of no- 
tice to the defendant in error, a paper containing said caution 
having been sent by mail to Dr. Fort, then President of the Cen- 
tral Bank, before the transfer of the note by Beall to the Bank. 
At all events this was proper testimony for the jury. 3 Burr. R. 
1522. 

The charge of the Court below to the jury was erroneous. 12 
Wheat. R. 180. 

To protect the holder against the equities subsisting between the 
maker and payee of a promissory note transferred before maturity, 
he must have received the note bona fide in the due course of trade, 
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and for a valuable consideration, otherwise the equities, if any be- 
tween the original parties, will subsist and may be set up against 
the holder. 5 John. Ch. R.54; 20 John. R. 637; Bayl. on Bills, 
536; Story on Prom. Notes, ; 4 Binn. R. 367; 10 Wend. R. 85. 

A Corporation is the creation of the law, having such powers as 
are specifically granted by the act creating it, or as are necessary 
to carry into effect the powers granted, and not having any other. 
2 Kent Comm. 298; Bank U. S. vs. Deveaux and others, 6 Cranch 
R. 61; Trustees of Dartmouth vs. Woodward, 4 Wheat. R. 518. 

All incidental powers and capacities of corporations may be 
restrained and limited by the act of incorporation, and when not 
so limited they can only be exercised to effect the purpose for 
which they were conferred by the government. Angell 5 Ames 
on Corp. 64 to 69; tb. 192, 195; 13 Peters R. 587. 

A Corporation authorized to invest its money on bond and mort- 
gage, cannot recover money lent, except upon bond or mortgage; 
any other security as well as the contract itself being void. An- 
gell & Ames on Corp. 96; 15 John. R. 358; 7 Wend. R. 31. 

Mr. H. then cited and commented on the powers and limitations 
of the Central Bank charter, as well as the legislative construc- 
tion of those powers and limitations. Prince Dig. 75; Acts of 
1838 Pamph. p. 46, &. 


Duprey & McCay, for the defendant in error. 


Mr. Dudley in the opening argument for defendant in error in- 
sisted — : 

The first objection taken to the recovery in the Court below, was 
that the charter of the Bank prohibited a loan of more than 
$2,500 to a single individual—that the sum sued for here greatly 
exceeded that amount; and that there was no averment in the de- 
claration showing the special authority of the Bank to hold and 
sue so large a debt against any one individual. 

The hard shell doctrines of the dark ages were cited to support 
this objection and were overruled. 

For the plaintiff below it was urged—that the power to loan 
money to the citizens of the respective counties in this State, was 
but a very small part of the corporate powers of the Central Bank. 

That said Bank had power to discount bills of exchange and 
notes on two or more good securities or indorsers. Sec. 11 P. D. 
p. 73. The right to sue; sec. 15, p. 74. 
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To exercise all power and authority necessary for the well gov- 
erning and ordering the affairs of the corporation and promoting 
the interest and credit thereof. Sec. 16, p. 74. 

To loan money as equally as practicable to the citizens of the 
respective counties, and when this power is erercised the sum not 
to exceed $2,500 to the same person. Sec. 25, p. 75. 

To allow debtors to the State to run notes in the Bank for any 
amount whatever. Sec. 1, am. ch. p. 75. 

To act as the fiscal agent of the State in all its monetary oper- 
ations committed to its charge as fully and completely as the State 
itself could do. Sec. 12, p. 77. 

The Legislature itself decided that it is not illegal for one indi- 
vidual to draw a larger sum than $2,500 on a bill of exchange. 
P. D. 138. 

That the objection rested upon a false assumption, viz: that 
this was a loan to Bond contrary to the 25th sec. of ch. 

As the chartered agent for collecting State dues the Bank was 
not restricted to any specified sum in suits brought for that pur- 
pose. 

The simple right to sue carries along with it those incidents 
which would entitle the Bank to recover here; e. g. to comprom- 
ase debts. 

To accept something else in satisfaction. Bank of Augusta vs. 
Earle, 13 Pet. 521; A. & A. 208. 

Independently of these broad provisions of the charter, the 
Bank would have the inherent right to purchase this note and deal 
with it as her own. A. &. A. 64, 65; 2 Kent 278 0. p. 

To illustrate the more liberal and enlightened doctrines of mod- 
ern times, the Bank relied on A. & A. 188; sec. 10 entire and pp. 
192, 193. 

A corporation in receiving a contract for debt shall be presumed 
to have acted within its powers. 2 Phil. Ev. 298, 299; 2 Cow. 
644; 12 Wheat. 69 and cases cited. 

Maxim.—“ Omnia presumuntur rite et solenniter esse acta donec 
probetur in contrarium.” 

Argumenti gratia we might concede that the officers of the Bank 
violated the 25th section of charter, and it would avail Bond noth- 
ing— 

1st. Because it is mérely directory. 

2d. Because it does not declare the contract void. 2 Ala. R. 
N. S. 462 to 465; 6 Serg. § Razle, 166; 12 Ib. 306; 12 Wheat. 
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64; 6 Cond. R. S. C. U. S. 454; 2 Conn. R. 252; 3 Rand. 141; 9 
Mass. 423; 16 Id. 102. 

Second. For Bond it was contended in the Court below that inas- 
much as the Bank had taken this note in payment of a precedent 
debt it took it subject to all the equities existing between the origi- 
nal parties. 

To support this proposition Rosa vs. Brotherson, 10 Wend. 85, 
and other New York cases were relied on. Bond proved by A.M. 
Nisbet and J. S. Thomas, that the note in suit was taken in pay- 
ment of precedent debts due the Bank. 

They proved also, that the note was taken by the Bank Jefore 
maturity, that it was taken in the usual course of trade, that the 
note was taken by the Bank officers without any knowledge of 
any infirmity whatever as between the maker and payee. 

That the precedent debts were bills of exchange indorsed by 
two persons having large property in possession and that said 
bills were surrendered and given up at the time the exchange of 
debts took place. 

Counsel for the Bank relied on the following principles of Com- 
mercial Law which the Court decided to be applicable and to 
control the case. Story on Prom. Notes, secs. 186, 190, 191, 192, 
194, 195, 196, 197, and cases cited; 16 Pet. R. 1, et. seq.; Story on 
Bills, sec, 188, 189, 191, 192, 193, 194. 

In all cases of notes indorsed where one is fairly received in 
renewal of another, it discharges the first, and the second is taken 
in the usual course of trade and for a good consideration passing 
atthe time. Nichols vs. Bate, 10 Yerg.410; cited Chit. on B.173 n. 

Third. James Bond, brother of defendant, was called by him to 
prove that he heard W. F. Bond the payee, say, that this note and 
others were to be paid off by defendant’s taking up W. F. Bond’s 
notes on which defendant was indorser, without being able to say 
whether this note was in W. I’. Bond’s possession at the time or 
not. 

This testimony was objected to and ruled out, and we say prop- 
erly, on the ground that W. I’. Bond was himself a competent 
witness, and his sayings not admissible, and on other grounds 
suggested by the following authorities. Chitty on Bills, 663. o. p. 
and cases there cited ; Hedger vs. Horton, 3 C. § P. 179; 14 E. 
C. L. 261; Barough vs. White, 4 B. § C. 325; 10 B. C. L. 345; 
Spargo vs. Brown, 9 B. & C.935; 17 BE. C. L. 525; Beauchamp 
vs. Perry, 1 B. & A. 89; 20 E. C. L. 351, 
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Mr. McCay, in the concluding argument for defendant in error, 
contended — : 

As to the question of the legality of the transaction, the pre- 
sumption is with the Bank. 2 Cowen R. 664. 

The construction of the charter, contended for on the other side, 
is onerous and unreasonable. 

Bond cannot dispute our right, he did not contract with us. 

Beall’s insolvency was no notice, as the note was not lost or 
stolen. 

The notice to Doctor Fort was none tous. The precedent debt 
doctrine, is neither law nor reason. 1 Starkie, 1, 20; 3 Burr. R. 
1463; and this case is out of the rule. 21 Wend. R. 499; 24 . 
115. 

The date of a paper is prima facie the time of its execution. 
Cowen’s Notes to Phil. Ev. 1453. 

Parol evidence is inadmissible to vary the note. Cowen’s Notes 
to Phil. Ev. 1460; 14 Mass. R. 154; 4 1b. 414; 1 Chitty, 661. 

The super-se-assumpsit is good. 4 Mass. R. 451. 


By the Court—Lumrxin, J. delivering the opinion. 


In the month of February, 1844, Samuel Beall, being indebted 
to the Central Bank of Georgia on sundry notes, transferred by 
delivery to that institution in discharge of his liabilities a note for 
eight thousand six hundred and eighty dollars, given by Joseph 
Bond to William F. Bond, and payable to the said William F. 
Bond or bearer, on the first day of March, 1844, and bearing date 
23d of February, 1842. 

To the May Term, 1844, of the Superior Court of Lee county, 
an action of assumpsit was brought by the Bank, on said note, 
against Joseph Bond, the maker. The declaration is in the fol- 
lowing words. “The petition of the Central Bank of Georgia 
showeth, that Joseph Bond, of said county, hath damaged plaintiff 
sixteen thousand dollars. For that, on the twenty-third day of 
February, eighteen hundred and forty-two, defendant made his 
promissory note of that date, and delivered the same to one Wil- 
liam F. Bond, which is now to the Court shown, by which, by the 
first day of March, eighteen hundred and forty-four, defendant 
promised to pay the said William F. Bond, or bearer, eight thou- 
sand six hundred and eighty dollars, for value received. And, 
after the making and delivery of the said note, and before pay- 
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ment, for a valuable consideration and in the due course of trade, 
said William F. Bond transferred said note to plaintiff by delivery, 
who then and there became, and still is, the lawful bearer thereof, 
and entitled to payment thereon. By reason whereof the defend- 
ant became liable, and in consideration thereof promised to pay 
plaintiff, the contents of said note, according to its tenor and effect. 
Yet defendant has not paid said note, but the same to pay has re- 
fased, and still refuses to plaintiff’s damages as aforesaid,” &c. 

At May Term, 1845, a judgment was confessed by the defend- 
ant for eight thousand two hundred and ten dollars for the princi- 
pal debt, with interest and costs of suit, reserving the right of ap- 
peal; which appeal was duly entered, and the cause set down for 
final trial in November Term, 1846, before the honourable Lott 
Warren, Judge of the Southwestern Circuit. 

A special jury having been impaneled, and the writ read, the 
defendant excepted to the sufficiency thereof. 

First. Because it did not allege any time when the note sued 
on was delivered to the plaintiff. 

Second. There was no time stated when the super-se-assumpsit 
was made. 

Third. The note declared on, exceeding in amount the sum of 
$2,500, and not, therefore, coming within the provisions of the 
original Central Bank charter, the plaintiff should have averred in 
his petition, and proven upon the trial, that the discount or pur- 
chase of said note was under the amended charter of 1829 or 
1838. 

Fourth. The note set forth exceeding the sum of $2,500, and no 
securities or indorsers alleged to be thereon, and being transferred 
by the payee thereof to the plaintiff, on the day it bears date, and 
payable two years thereafter, was not such a note as plaintiff, under 
its charter, or any of its amendments, was authorized to discount, 
purchase, or receive, in the due course of its business. 

All of which demurrers were overruled by the Court. Where- 
upon the defendant, by his counsel, excepted. 

The plaintiff then read the note and submitted the eause. The 
defendant proceeded to support his plea, which was, that at the 
time the note was given, the payee agreed with the maker, that 
he would receive in its discharge any note or execution which 
Joseph Bond might take up against him, and upon which the said 
Joseph Bond was liable for him; and that he, William F. Bond, 
gave his written acknowledgment to that effect. The evidence 
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was then tendered and rejected by the Court, upon the ground 
that, if true, it could not affect the present plaintiff. To obviate 
this objection, the testimony of Alfred M. Nisbet, the Cashier of ~ 
the Bank, was offered, who proved that Bond’s note was taken in 
the payment of the antecedent indebtedness of Beall to the Bank; 
and it was contended that, therefore, the plaintiff was not a bona 
Jide holder for value in legal contemplation, so as to exclude the 
previous equities subsisting between the original parties to the 
paper. The Court below ruled out the testimony, holding, that 
the extinguishment of a precedent debt, constituted a sufficient 
consideration for the transfer of a negotiable security. And to 
this decision defendant’s counsel excepted. 

The defendant introduced the Editor of the South-western 
Georgian, published at Albany, Baker County, Georgia, who swore 
that an advertisement was inserted in that gazette in the year 
1842, by Joseph Bond, cautioning the public against trading for 
certain notes made by him to William F. Bond, as he was deter- 
mined not to pay them. The witness further testified, that the 
paper containing this notice was sent reguarly that year to Doctor 
Tomlinson Fort, at Milledgeville, the place of his residence, who 
was at that time the President of the Central Bank. Another 
witness, James Bond, testified that he had seen and read the pub- 
lication referred to, and that the note sued on was specified in the 
notice. The Court, upon application, withdrew this testimony 
from the jury, deciding that the paper itself must be produced. 
Whereupon the defendant, by his counsel, excepted. 

The defendant tendered in evidence an instrument from W. F. 
Bond to Joseph Bond, wherein he agreed to receive from Joseph 
Bond any demands of his, for which the said Joseph was re- 
sponsible, in satisfaction of his (Joseph Bond’s) note, and the de- 
clarations of William F. Bond were attempted to be introduced to 
explain the discrepancy of a month between the dates of the note 
and the receipt, and to show that the note sued on, was in the pos- 
session of him, William F. Bond, when he gave this acknowledg- 
ment. The Court rejected this testimony, upon the ground, that 
the admissions of William F. Bond could not be given in evidence, 
he himself being a competent witness. "Whereupon defendant, by 
his counsel, excepted. 

This case has led to the discussion of many important ques- 
tions. 

The first class of exceptions is to the plaintiff's petition. It [1.] 
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is certainly true that the writ must aver atime, when every ma- 
terial or traversable fact transpires. It must allege all the circum- 
stances necessary for the support of the action, and contain a full, 
regular, and methodical statement of the injury which the plaintiff 
has sustained, and the time and place, with such precision, certainty 
and clearness, that the defendant, knowing what he is called upon 
to answer, may be able to plead a direct and unequivocal defence, 
and that the jury may be able to give a complete verdict upon the 
issue, and that the Court, consistently with the rules of law, may 
give a certain and distinct judgment upon the premises. Cowp. 
R. 682; 6 East R. 422; 5 Tr. R. 623. In an action, therefore, by 
the bearer of a promissory note, against the maker, the ¢éme should 
have been mentioned when the note was delivered. The real day 
need not be stated. It is usual to aver that it was-transferred at 
its date. But, conceding the omission, is it not cured by the ver- 
dict or confession of judgment 1 

[2.] After a verdict, courts will presume every thing consistent 
with law to support it. Kelden vs. Bevins, Cooke R. 90. Omission 
to aver “ possession,” in a declaration for trespass to the personalty, 
if necessary, is cured by verdict. Daniel vs. Holland, 4 J. J. Mar- 
shall, R.18. The plaintiff, in his declaration on a policy of insur- 
ance, alleged that his store was consumed by fire; held, that 
though this was not a technical averment that he was the owner, 
yet it was sufficient after verdict. Lane vs. Maine M. I. Co. 3 
Fairf. 44. So the omission to allege a value in the declaration, 
would be cured by verdict. Jb, A verdict cures all defective aver- 
ments. Goodloe vs. Potts, Cooke R. 399. The power of a verdict 
to cure formal defects in pleading, should be liberally applied. 
Bank of Utica vs. Smedes, 3 Cowen R. 662. This defect being clearly 
amendable, we hold that the defendant came too late, after joining 
issue with the plaintiff on the merits, and confessing judgment for 
the debt. 

[3.] And the same rules laid down in the foregoing references 
apply with equal force to the complaint, that there is no time stated 
when the super-se-assumpsit was-made. In declarations upon notes 
payable to bearer, the usual practice has been, I know, to allege a 
promise directly to the plaintiff. We do not, however, believe 
that such allegations are necessary. Where the gist of the action 
is the promise, as where one upon sufficient consideration under- 
takes to pay the debt of another, there the declaration will unques- 
tionably be bad, unless the promise is averred. But, here the facts 
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set forth show a legal liability on the part of the defendant to pay 
the note. Has not the plaintiff “plainly, fully, and distinctly set 
forth his cause of action?” although he has omitted to repeat that 
the defendant, by reason of his liability, promised to pay, &c. 
Would the defendant or the Court have been aided in the dis- 
charge of their respective duties by such an averment? why 
then encumber the record with allegations which are nothing 
more than legal deductions from the facts stated ? 

By the 25th section of the original charter of the Central Bank, [4.] 
passed December 22d, 1828, it is-enacted, that “the directors of 
said Bank shall distribute their loans as equally as practicable 
among the citizens of this State, having due regard to the popula- 
tion of the different counties; and no loan made by said Bank to 
any one person or body corporate, or any society or collection of 
persons whatsoever, shall exceed $2,500.” Prince Dig. 75. 

And the 11th section declares that “the said Bank shall discount 
bills of exchange and notes on two or more good securities or in- 
dorsers.” Prince Dig. 73. 

By the 1st section of the amended charter of 1829, it is provided 
that “ nothing contained in the said act (of 1828) shall be so con- 
strued as to prevent or prohibit the directors of the said Bank from 
allowing any person indebted to the State in a sum exceeding 
$2,500, from renewing his or her, or their notes, bonds or other 
specialties, for the whole amount of his, her, or their debt, accord- 
ing to the provisions of the said act.” Prince Dig. 75. 

And, by the supplemental act of 1838, Pamphlet, 46, the directors 
of the Central Bank are authorized to discount or purchase bills of 
exchange, or other paper, which, in their opinion, may be good, 
without reference to the limitation contained in the 25th section of 
the charter of said Bank, only so far as to authorize them to pur- 
chase exchange, for the purpose of remitting funds to pay interest 
on the States’ bonds, or any other debt contracted abroad by au- 
thority of the Legislature.” 

Now, it is argued that inasmuch as the note sued on, exceeds 
the sum of $2,500, and has neither indorser nor security, that it 
does not fall within the power conferred in the original charter, 
and that consequently the plaintiff should have averred that the 
discount or purchase of the note was under the amended charter of 
1829 or 1838, and that, for want of such allegation, he cannot re- 
cover, 

As a rule of pleading, it is a sound position that if a statute ora 
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private instrument contain in it, first, a general clause, and after- 
wards a separate and distinct clause, which has the effect of taking 
out of the general clause something which would otherwise be in- 
cluded in it, a party relying on the general clause may set out that 
only, without noticing the separate and distinct clause which oper- 
ates as an exception; but, if the exception itself be incorporated in 
the general clause, then the party relying on it must, in pleading, 
state it, together with the exception. And, if he were to state it 
as containing an absolute unconditional stipulation, without noticing 
the exception, it would be a variance. This is the rule laid down 
by Lord Tenterden, in the case of Vavasour vs. Ormrod, 6 Barn. 
& Cress. R. 430. But this is not the case here; this is no excep- 
tion incorporated in the general clause, in the language of the 
authority, but distinct provisions contained in two amendatory 
statutes, conferring additional privileges upon the Bank; acts 
passed for the express purpose of extending the charter of the insti- 
tution; and, like all other laws, it is made the duty of the Court to 
observe them without being pleaded. 

{5.] Whether the Court below erred in rejecting the defendant’s 
plea, and the evidence offered to support it, depends upon the set- 
tlement of the principle upon which that decision rested, namely, 
that every person is considered the bona fide holder, for value, of a 
negotiable promissory note; not only when he has advanced money 
or property for it, but also when he received it in payment of a 
pre-existing debt. It is admitted that, the plaintiff took Joseph 
Bond’s note from Samuel Beall, in satisfaction of certain claims 
held by the Bank against Beall, and jit is proven that the transfer 
was made before the note fell due, and without notice of any ob- 
jection to its payment on the part of the maker. Indeed it is in 
proof by John S. Thomas, one of the witnesses on the part of the 
defendant, that Joseph Bond, near one month after the maturity of 
the note, inquired of him, as the director of the Bank, whether he 
had not traded for his note; and upon being answered affirmatively, 
he, Bond, proposed to pay him two thousand dollars soon, and two 
thousand annually till the debt was discharged, to which witness 
assented; but Bond failed to comply with the agreement, although 
he several times afterwards promised to do so. It was likewise in 
evidence that some of the parties to Beall’s paper which was sur- 
rendered, were entirely responsible. A grave question is here 
raised for our determination—is the Bank, upon this statement of 


facts, the bona fide holder of Bond’s note ? 
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“Every person” says Judge Story, “is treated as a bona fide [6.] 
holder for value, (of a note,) not only when he has advanced 
money or other value for it, but when he has received it in pay- 
ment of a precedent debt.’ Story on Prom. Notes, 215. See also 
Chitty on Bills ch. 3, p. 85, 8 ed. 1833; 3 Kent Comm. 81, 4 ed. 
4 Buingh. R. 496; 8 Ves. 531; 12 Pick. 399; 16 Maine R. 117. 

In England this doctrine has been uniformly recognized from 
Pillans §; Rose vs. Van Mierop & Hopkins, 3 Burr. R. 1664, down 
to the present time. ; 

The same rule seems generally to have prevailed in the Ameri- 
can Courts. 

In the Bank of Salina vs. Babcock and others, 21 Wend. R. [7.] 
499, the Supreme Court of New York, held, that when a Bank 
receives and discounts negotiable paper, places the proceeds to the 
credit of the holder and charges over against him, and cancels 
other notes upon which are responsible parties but which are over 
due and lie under protest, such cancellation is equivalent to paying 
value at the time and precludes all defence as existing between the 
original parties. 

Chief Justice Nelson, who delivered the opinion of the Court in 
this case, remarks, “there is no question but that the plaintiff re- 
ceived and discounted the note in good faith, and the only pre- 
tence of objection to the recovery is, that no value has been given, 
The answer is, the plaintiff had a right to give up the old securi- 
ties upon the faith of the new paper. This is parting with value 
in the strictest sense of the term.” 

In the Bank of Sandusky vs. Scoville, Barton, and Mooney, 24 
Wend. R. 115, the same Court held that where a bank discounts a 
note to extinguish a debt due it from the holder, or the proceeds 
are applied towards the discharge of his liability, such acts are 
equivalent to paying value at the time, and constitute the Bank a 
holder for a valuable consideration. And Mr. Justice Bronson 
says, “the plaintiff received the note in good faith, and without 
notice, and the only question is whether they paid a valuable con- 
sideration; I think they did. The note was discounted by the 
Bank for the benefit of Ward, the holder, to extinguish his debt, and 
the avails went to discharge his liability to the Bank. It is the same 
thing, substantially, as though Ward had first received the money 
and then paid it over to the plaintiff, or indeed to any other credi- 
tor. If Ward’s liability was discharged, his debt extinguished, it 
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is impossible to deny that the plaintiff in effect parted with their 
money, and that Ward received it.” 

The same doctrine was affirmed so late as 1842, in the case of 
Williams, ex’r Sc. vs. Smith and others, 2 Hill N. Y. R. 301. Iam 
‘aware that in some of the earlier cases the Supreme Court seem to 
have departed from this rule. They have returned, however, to 
the old ground of the text books, and the leading English and 
American decisions. 

' In the case of Thomas F. Townsley vs. Joseph K. Sumrall, this 
point came under the consideration of the Supreme Court of the 
United States. And the Court there held that damage to the 
promissee constitutes as good a consideration as benefit to the 
promissor; and that it could make no difference in law whether the 
debt, for which a bill of exchange is taken, is a pre-existing debt or 
money then paid for the bill. 2 Peter R. 182. 

But, in Swift vs. Tyson, 16 Peter R. 1, this question underwent 
a most thorough investigation before that high tribunal. The ac- 
ceptance of the bill of exchange by the defendant having been in 
New York, it was contended that the injunction of the 34th 
section of the Judiciary Act of 1789, that “the laws of the 
several States, except where the Constitution, treaties, or statute, 
otherwise provide or require, shall be regarded as rules of decision 
in trials at Common Law in the courts of the United States where 
they apply,” imposed on the Supreme Court an obligation as well 
to apply the decisions of the courts of that State, as the statutes, to 
cases which came before the Federal Judiciary. 

Judge Story, who was the organ of the Court, held that the sec- 
tion referred to was limited in its application to State laws strictly 
local; that is to say, to the positive statutes of the State, and the 
construction thereof, adopted by the local tribunals, and to rights 
and titles to things having a permanent locality, such as the rights 
and titles to real estate, and other matters immovable, and intrateri- 
torial in their nature and character. And that it never was sup- 
posed that the 34th section did apply, or was designed to apply, to 
questions of a more general nature, not at all dependent upon 
local statutes, or local usages of a fixed and permanent operation, 
as for example to the construction of ordinary contracts or other 
written instruments, and especially to questions of general com- 
mercial law, where the State tribunals are called upon to perform 
the like functions as the national courts; that is to ascertain, upon 
general reasoning and legal analogies, what is the true exposition 
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of the contract or instrument, or what is the just rule furnished by 
the principles of commercial law to govern the case. And that, 
while the decisions of the local tribunals are entitled to and would 
receive the most deliberate attention and respect of that court, 
still they could not furnish positive rules or conclusive authority by 
which its own judgments are to be bound up and governed. That 
the law of negotiable instruments may be truly declared, in the lan- 
guage of Cicero adopted by Lord Mansfield, in Luke and others vs. 
Lyde, 2 Burr. R. 883, 887, to be in a great measure not the law of 
a single country only, but of the commercial world. Non erit alia 
lex Roma, alia Athenis, alia nunc, alia posthac, sed et apud omnes 
gentes, et omni tempore, una eadem que lex obtenebit. 

Justice Story reviews the adjudications of the State of New York, 
which have been mainly, if not exclusively, relied on by counsel 
for the defendant in the case now at bar, and shows, that it was 
only for a short period that the Supreme Court maintained, that a 
pre-existing debt was not a sufficient consideration to shut out 
the equities of the original parties in favour of the holders, And 
that no case to that effect ever was so decided by the Court of 
Errors. And that the more modern cases, even there, have greatly 
shaken, if they have not entirely overthrown, those decisions, and 
have brought back the doctrine to that promulgated in Warren vs. 
Lynch, 5 John. R. 239, and Bay vs. Coddington, 5 John. Ch. R. 54, 
and the earliest cases. 

The Court then proceeds to express their opinion upon the 
point under discussion, and declare that they have “no hesitation 
in saying that a pre-existing debt does constitute a valuable con- 
sideration, as applicable to negotiable instruments. Assuming it 
to be true, (which, however, may well admit of some doubt from 
the generality of the language,) that the holder of a negotiable in- 
strument is unaffected with the equities between the antecedent 
parties, of which he has no notice, only when he receives it in the 
usual course of trade and business for a valuable consideration be- 
fore it becomes due, we are prepared to say, that receiving it in 
payment of, or as security for, a pre-existing debt, is according to 
the known usual course of trade and business. And why, upon 
principle, should not a pre-existing debt be deemed such a valu- 
able consideration? It is for the benefit and convenience of the 
commercial world to give as wide an extent as practicable to the 
credit and circulation of negotiable paper; that it may pass not only 
as security for new purchases and advances made upon the trans- 

14 
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fer thereof, but also in payment of and as security for pre-existing 
debts. 

“ The creditor is thereby enabled to realize or to secure his debt, 
and thus may safely give a prolonged credit, or forbear from 
taking any legal steps to enforce his rights. The debtor, also, has 
the advantage of making his negotiable securities of equivalent 
value to cash. But, establish the opposite conclusion, that negoti- 
able paper cannot be applied in payment of, or as security for, 
pre-existing debts, without letting in all the equities between the 
original and antecedent parties, and the value and circulation of 
such securities must be essentially diminished, and the debtor driven 
to the embarrassment of making a sale thereof, often at a ruinous 
discount, to some third person, and then, by circuity, to apply the 
proceeds to the payment of his debts. What, indeed, upon such a 
doctrine, would become of that large class of cases where new 
notes are given by the same or by other parties, by way of renewal 
or security to Banks, in lieu of old securities discounted by them, 
which have arrived at maturity? Probably more than half of all 
Bank transactions in our country, as well as those of other coun- 
tries, are of this nature. The doctrine would strike a fatal blow at 
all discounts of negotiable securities for pre-existing debts.” We 
have not the slightest difficulty, either upon principle or autho- 
rity, in ruling that the Central Bank, receiving the note of Joseph 
Bond, payable to William F. Bond or bearer, a month before its 
maturity, from Samuel Beall, im satisfaction of the pre-existing 
debts of Beall to the Bank, upon which there were solvent securi- 
ties, took it free from any equities which might have been set up 
between the maker and payee. Any other view would destroy 
the value of negotiable paper; no creditor would ever receive notes 
from his debtor, if in doing so he incurred the peril proposed by 
this defence. Instead of waiting with his debtor, by receiving col- 
laterals, and thus strengthening the security of his claim, the gruffy 
demand in every case would be, “pay me what thou owest;” and, 
in the event of failure, the unfortunate debtor would be hauled in- 
stantly to the court-house and the prison. Public policy, no less 
than humanity, stands opposed to such a conclusion. 

And, having settled this question, it necessarily sustains the de- 
cision of the Judge of the Circuit, in rejecting the defence set up, 
and the evidence by which it was sought to be supported. Whether 
the receipt of William F. Bond to Joseph Bond was executed 
contemporaneously with the note, and whether the latter was in 
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possession of the payee at the time he made the acknowledgement 
as to the mode of its payment, and whether or not these declara- 
tions were admissible as a part of the res geste, notwithstanding 
William F. Bond was neither a party to the record, nor identified 
in interest with the plaintiff—I repeat that all these inquiries be- 
come wholly immaterial. The Bank being adjudged, in the com- 
mercial sense of the term, a bona fide holder of the note for value, 
al] this matter is excluded. 

Moreover, we are of the opinion, that the Court below [8.] 
committed no error in withdrawing from the jury the proof as to 
notice. The paper itself should have been produced, as the best 
evidence of the contents of the advertisement said to have been 
published in it. In one of the early cases decided by this Court, 
Rogers vs. Athinson“et al. 1 Kelly R. 12, we took occasion to de- 
monstrate the superiority of written over parol testimony. And 
the reason of the rule certainly applies with equal force when the 
matter in dispute is in print, instead of in manuscript. Had the 
evidence gone to the jury, it fell greatly short of conveying notice 
to the plaintiff. There was no proof that Dr. Fort, while acting 
as President of the Bank two years before this note was transferred, 
ever saw the gazette, or the caution in its columns. At that time 
the Bank had no interest in the paper. Dr. Fort had gone out of 
office, and been succeeded by Col. Thomas, long prior to the trans- 
fer. The cashier, under all of these administrations, states, upon 
oath, that Bond’s paper was traded without notice; no attempt was 
made to bring home notice to Beall, from whom the Bank received 
the note, and even if he were an innocent holder, the Bank could 
be protected in its derivative title under Beall; to defeat the re- 
covery it would be incumbent on the defendant to show, notice to 
Beall that the note was void in the hands of William F. Bond, 
from whom he purchased it. Story on Prom. Notes 210, sec. 191; 
Haly vs. Lane, 2 Atk. R. 182; Lickbarrow vs. Mason, 2 T. R. 71; 
Chalmers vs. Lanion, 1 Campb. R. 380; Robinson vs. Reynolds, 2 
Adol. § Ellis New B. 211. 

One other important question remains to be considered. [9.] 
The Circuit Judge held, that the plaintiff was entitled to recover, 

“although the note sued on was without securities or endorsers, ex- 
ceeded the sum of two thousand five hundred dollars, and was 
payable two years after date. And it has become the duty of this 
Court upon the present writ of error to decide whether this opinion 
can be maintained in point of law. 
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The defendant, in support of his objection, relies on the 25th 
section of the original charter, which limits loans to two thousand 
five hundred dollars; on the 11th section, requiring two or more 
good securities or endorsers on notes and bills of exchange dis- 
counted by the Bank; and on section 1st of the amendatory act 
of 1836, which provides that all notes thereafter discounted at 
said Bank, shall be renewed annually. Prince Dig. 118. 

Joseph Bond’s note had only one month to run when taken hy 
the Bank; and while it is granted, that it exceeeded the sum of 
two thousand five hundred dollars, and was without securities or 
indorsers, still being received in discharge of sundry notes due the 
Bank by Beall, either as principal or indorser, the number and 
terms of which do not appear from the record before us, the plain- 
tiff might well claim the benefit of the 1st section of the Act of 
1829, the provisions of which, as heretofore quoted, equitably, if 
not literally, apply to the transaction. He might fold his arms and 
insist, that non constat, it does not appear that any of these antece- 
dent debts transcended in amount or varied in their terms, from 
the regulations in the statute creating this corporation. That 
while it is admitted that the directions and restrictions in the char- 
ter must be obeyed, still it remains for those who charge culpabil- 
ty to show it. That all persons, private and official, natural and 
artificial, are presumed to do their duty until the contrary is proved. 
Omnia presumuntur rite et solenniter esse acta, donec probetur in con- 
trarium. That the transcript sent up, which is the only evidence 
before the Court, contains nothing, as to the original notes of Beall, 
which would overturn the presumption, that all things were rightly 
done, as to them. ~ 

Bond’s note, therefore, being taken. in liquidation of Beall’s, he 
is estopped from setting up the provisions of the charter for his 
escape. Suppose that Beall’s notes were likely to be lost, and that 
Bond’s note was the only security that could be obtained for their 
payment, it would be suicidal to hold that the Bank was inhibited 
from availing itself of this indemnity on account of the limitations: 
in its charter. The power to save its debts is essential to its ex- 
istence. The regulations in the charter as to discounts, are merely 
directory. Beall himself, if sued, could not take advantage of any* 
deviation from them; much less can Bond, whose note is taken in 
discharge of the original debtor. United States vs. Kirkpatrick, 9 
Wheat. R.'720; United States vs. Van Zandt, 11 Wheat. R. 184; 
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The Bank of the Northern Liberties vs. Cresson, 12 Sergt. and Rawle 
R. 306. 

The President and Directors of the Bank of the Commonwealth of 
Kentucky brought a suit for money loaned at the branch at Greens- 
burg. The defendants plead, that the writing sued on was illegal 
and void, being a renewal note, and a substitution and satisfaction 
of a former note, the sole consideration of which was, bank paper 
loaned to the defendant by the plaintiff, by the authority and in 
pursuance of an act of the Legislature of Kentucky, contrary to 
the meaning and prohibition of the 1st article and 10th section of 
the Constitution of the United States, forbidding the emission of 
bills of credit by any State in the Union. The plaintiffs filed a de- 
murrer to the plea, and Judge Tompkins sustained the demurrer, 
on the ground that, although the loan may have been illegal, still 
it was no defence to a suit brought by the Bank on the note for the 
money. The defendants prayed an appeal. The cause was heard, 
and the judgment of the court below affirmed. 2 Littell R. 300. 

The Bank of Somerset obtained judgments against one Hughes, 
on notes executed by him tothe Bank. The defendant applied for 
an injunction against these judgments on four grounds, the first 
and second of which were, that the Bank had forfeited its charter 
by commencing its operations as a corporation, before the amount 
of money required by the act of incorporation was actually received 
by the commissioners appointed for that purpose, and by since 
failing to redeem its notes. Judge Owsley delivered the opinion 
of the Court. “ With regard to the first and second ground of 
equity set up in the bill,” said he, “we apprehend they afford no 
sufficient cause for the interposition of a court of equity. Whether 
the Bank went regularly into operation, or has-since failed to re- 
deem its paper, according to the provisions of its act of incorpora- 
tion, are inquiries which we suppose cannot be drawn in question 
in the mode adopted by the complainant. The justice of the demand 
against the complainant could in no possible way be affected by such 
inquiries.” 5 Littell R. 45. 

In a suit on a promissory note, at the instance of Edward Little 
vs. John O’ Brien, 9 Mass. R. 403, it was agreed, on a case stated 
by the parties, that the plaintiff was the agent merely of the Union 
Fire and Marine Insurance Company, of Newburyport, and that 
he had no interest or property in the note declared on. For the 
defendant it was argued that there could be no recovery, because 
the corporation above named had no authority by law to take such 














110 SUPREME COURT OF GEORGIA. 


Bond vs. The Central Bank of Georgia. 








a note, as it was exceeding their legal powers, and against the 
positive regulations of the charter under which they claimed to act. 
The consideration of the note was, then, illegal and corrupt, and 
the courts would not enforce a contract originating in a direct 
breach of the law. 

By the Court-—* The principal objection urged against the plain- 
tiff’s recovery in this case arose out of the provisions of the act in- 
corporating the Union Marine and Fire Insurance Company, by 
which it was required that their capital stock should, within six 
months after payment, be invested in the funded debt of the United 
States, or of this Commonwealth, or in the stock of some incorpor- 
ated banking company. From the facts in the case submitted, it 
appears that, instead of such investment, the company received of 
the several stockholders their respective promissory notes, with 
collateral security for the payment thereof; that they from time to 
time renewed such notes, either partially or in the whole; and 
that the note, of which payment is sought in this action, was given 
for a balance of instalments, due from the defendant as one of the 
stockholders. And it is insisted that the conduct of the company 
was such a contravention of their duty as will avoid the note in 
question. 

“ It is a sufficient answer to the objection that it does not lie in the 
mouth of the defendant, for this cause to avoid his contract, which, as 
between him and the company, was made on a sufficient consideration. 
Whether for this misbehaviour of the corporation the Government 
might not seize their franchises, upon due process, is a question not 
now before us.” . 

The Chester Glass Company brought an action of assumpsit 
against Stephen Dewey, to recover the original amount or price of 
a share in the stock of the said company, and also the assessments 
laid on the said share; and it is alleged in the declaration that the 
defendant agreed to take the said share, and promised to pay the 
said original amount, and all the assessments. The plaintiffs also 
claimed another sum for goods sold and delivered by them to the 
defendant. The defendant interposed numerous pleas, and among 
the rest that the company had never been regularly organized, nor 
even authorised to act as an incorporated company. That they 
had no right, under their charter, to keep a store and sell goods; 
and that, therefore, they could not recover against him on his pur- 
chases. Parker, Chief Justice, in delivering the opinion of the 
Court, says: “ As to the fourth objection, which was to the recov- 
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ery on the count for goods sold and delivered, on the ground that 
the plaintiffs were prohibited from trading, it cannot prevail. The 
Legislature may enforce the prohibition, by causing the charter to 
be revoked when they shall determine that jt has been abused. — 
The defendant, however, cannot refuse payment on this ground.” 
16 Mass. R. 94. ~ 

The Bank of Virginia, and the Farmers’ Bank of Virginia, find- 
ing it expedient to erect buildings in the city of Richmond for the 
transaction of their business, purchased a piece of ground for that 
purpose, and erected the building. After this was done there re- 
mained a vaeant space on each side of the Bank buildings, on 
which they determined to erect fire-proof brick houses, for the 
greater security of the banks, and to sell them out to individuals. 
Before the houses were completed, the banks agreed with Michael 
B. Poitiauz, to sell him one of the tenements for the sum of $15,500, 
payable at the end of five years, with interest. The Banks also 
agreed to advance to the said Poitiaux the necessary sum to prepare 
the house as an auction store, and to build a small house, to be ad- 
ded to the cost of the tenement, and to be paid for in the same 
manner. Bond and security, and a trust deed on the property were 
to be given. Poitiaux did accordingly take possession of the said 
tenement, and received from the banks $5,000 under the agree- 
ment, which was laid out by him in the manner contemplated. 
But he never executed the bond, with security, for $20,500, (the 
whole sum due,) nor a deed of trust, according to the agreement. 

‘Re Banks brought a suit against Poitiaux, to compel a specific 
performance of this agreement. 

Poitiaux plead, among other things, that the Banks had no power 
to deal in real estate under the circumstances of that in question. 
Their charters provide that the land which it shall be lawful for 
them to hold shall be only such as shall be requisite for their im~ 
mediate accommodation, &c. or acquired in satisfaction of debts, 
&c. and that they shall not, directly or indirectly, deal or trade in 
any other thing, except bills of exchange, gold or silver bullion, &c. 

The Chancellor decreed that the banks had exceeded their pow- 
ers in purchasing and selling the property in question, it not being 
necessary for their immediate accommodation in relation to the 
convenient transaction of their business. From this decree the 
plaintiffs appealed, and the Court of Appeals reversed the decree, 
and held, that notwithstanding the Act of Assembly authorises a 
Bank to hold as much real property as may be requisite for its im- 
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mediate accommodation, in relation to the convenient transaction 
of its business, and no more, the Bank may purchase more ground 
than is necessary for the erection of a Banking-house, build fire- 
proof houses on the vacant land, for the greater security of the 
Banking-house, and sell them to third persons. And that, even if 
the Bank violated its charter in so doing, the only proceeding against 
at would be by quo warranto, and. the purchasers of the houses cannot 
resist a specific performance of their contracts by alleging that the 
Banks had exceeded their powers in erecting and selling the house. 

Judge Green says: “ It seems to me that the charters are only 
directory in this respect. They impose no penalty in terms. They 
do not declare the purchase by, or conveyance to the banks, to be 
void, nor vest the title in the Commonwealth, or any other than the 
Banks, in consequence of such purchase and conveyance. The 
legal title passed to the Banks by the conveyance to them, and their 
conveyance would effectually transfer that title to any other. If, 
in making the purchase of the land in question, the Banks violated 
their charters, the corporation might for that cause be dissolved by 
a proceeding at the suit of the Commonwealth; and even in that 
case it seems to be the better opinion that the property, if not pre- 
viously conveyed to some other, would revert, upon the dissolution 
of the corporation, to the grantor. The maxim, factum valet quod 
Jieri non debet, seems to apply. It would be extremely inconveni- 
ent if every contractor with one of these Banks could, for the pur- 
pose of avoiding his contract, institute the inquiry whether the 
Bank had violated its charter. They have a right to insist thatghe 
question should be tried by a jury, ih a proceeding having that 
single object in view.” 3 Rand. R. 136. 

In Fleckner against the Bank of the United States, the Supreme 
Court held that the statute incorporating the Bank of the United 
States does not avoid securities on which usurious interest may 
have been taken, and that the usury cannot be set up as a defence 
to a note on which it is taken. Jt is merely a violation of the char- 
ter, for which a remedy may be applied by the Government. 

Judge Story, who delivered the opinion of the Court, says: 
“Even if the Bank had violated its charter by this particular trans- 
action, it is not easy to perceive how that objection could be avail- 
able in favour of Fleckner. The act has not pronounced that such 
a violation makes the transaction or contract ipso facto void, but 
has punished it by a specific penalty of treble the value. It would, 
therefore, remain to be shown how, if the Bank had a general right 
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to discount notes, a contract not made void by the act itself, could 
on this account, be avoided by the party to the contract.” 8 Wheat. 
R. 338, : 

Fearing that this opinion may be extended to an unreasonable, 
at any rate an unreadable length, I will content myself with one 
more reference. It is the case of Bates §& Hines vs. The Bank of 
the State of Alabama, 2 Ala. R. Judges, 451. 

By the 40th section of the charter of the Bank of the State of 
Alabama, it is enacted: “It shall not be lawful for the president 
and directors of said Bank to purchase or discount any draft or bill 
of exchange for a larger sum than five thousand dollars. And on 
any draft or bill of exchange purchased or discounted by the said 
Bank, there shall be at least two responsible indorsers, each of 
which shall be considered good for the amount of such draft or 
bill.” The ordinary loans of the Bank were limited to two thou- 
sand dollars, and, by the 20th section of the charter, the Bank was 
forbidden from dealing in goods, wares, or merchandise. One 
John M. Bates, of the County of Greene, being possessed of one 
thousand and twenty-two bales of cotton in Mobile, Major Cook, 
acting asthe agent of the Bank, advanced to Bates on the cotton 
seventy-nine thousand six hundred and thirty-two dollars and seventy- 
Jive cents. The cotton was delivered to Pitcher & Ball, the agents 
appointed by the Bank to receive it, and Cook executed a receipt 
setting forth the above facts, and thereupon the defendant made 
and delivered to Cook the bill of exchange sued upon, and also 
fifteen other bills of exchange, each for the sum of five thousand 
dollars, all bearing date, becoming due, and payable at the same 
time, and indorsed by one Ellis, now deceased, and Hines. 

To the action against Bates & Hines on one of these drafts, it 
was urged in behalf of the defendants, that the Bank, although the 
property of the State, was a mere corporation, and as such pos- 
sesses those powers only which are conferred by the charter, or 
necessary to its existence. That this transaction was illegal, there 
being no express authority in the charter sanctioning it; and 
that ifthe charter prescribes a mode of contracting, and that mode 
is not observed, or if a contract be made which the charter does not 
authorize, in either case the contract will be void, and no action 
can be maintained on it. 

For the plaintiff it was insisted that the money was lent on the 
bills, and that the cotton was taken as collateral security; that it 
was in the nature of a pledge. But if, within the prohibition of the 
15 
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charter, though it might authorize a forfeiture of the charter, it 
could not be taken advantage of by the defendants. 

The Court, in their opinion, admit distinctly, that the directions 
contained in the 40th section of the charter cannot be evaded by 
splitting up a large loan of money into fragments, and taking 
several bills from the same parties for the whole amount. That it 
cannot be disguised, that the loan of money, though apparently di- 
vided into small sums, is a single transaction, and in effect a loan 
to the same individuals of the enormous sum of near eighty thou- 
sand dollars; thus producing the very result which it was the de- 
sign of this clause to guard against. Still the Court were unan- 
imous in opinion, that this clause of the charter is directory 
merely ; and that, if it be disregarded, no one, a party to its viola- 
tion, can take advantage of it. 

Ormond, Justice, observes: “ The management of a private stock 
Bank might be safely left to the jealous scrutiny of the stockholders; 
but an mstitution like ours in which the directors have no private 
interest, is required to be guarded and secured by checks on the 
conduct of the agents of the public, to whom the management of 
the Bank might be intrusted. Accordingly, we find, among other 
restraints, that the directors were ordered not to lend on note more 
than two thousand dollars to one individual, or to advance more 
than five thousand dollars in the purchase of a bill of exchange. 
Tha reason of this restraint is most apparent, its intention cannot 
be misunderstood ; it was to secure the Bank against loss, by the 
loan of large sums to one person. To accomplish this object not 
only the amount is limited, but the directors are required to take 
at least two responsible indorsers, either of whom shall be con- 
sidered good for the whole amount, We presume no one would 
say the latter part of the clause was not directory, and yet it stands 
precisely on the same footing with the previous part. It was 
doubtless expected by the Legislature that its commands should be 
obeyed by its agents, but it is impossible to suppose that it was 
contemplated, as the result of a regulation intended to protect the 
public against loss, that if, by collusion with the directors, or, as 
was doubtless the fact in this case, by an honest mistake on the part 
of the directors, an individual could succeed in getting on a bill of 
exchange a larger sum than the charter allowed, that the same 
regulation would protect him against paying it. Whatever may 
be the liability of the directors in such a case, nothing can be 
clearer to our minds than that the borrower must refund the money. 
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Any other construction would place the entire capital of the Bank 
at the mercy of a venal directory and profligate borrowers.” 

If these adjudications and numberless others which might be 
adduced to the same effect, be sound expositions of the law, there 
cannot remain the shadow of a doubt as to the right of the plaintiffs 
to recover on the case before us. Had they to rely entirely on the 
original charter of 1828, the case would even then be free from 
difficulty. The limitations contained in the 11th, 21st, and 25th 
sections, as to renewals, indorsers, and amount of loans, would 
clearly be construed directory only. And, notwithstanding any or 
all of them were disregarded, the debtor would not, on that account, 
be absolved from his liability. Any other doctrine would be alike 
revolting to common sense and common honesty. But the amenda- 
tory acts of 1829 and 1838, are unequivocal in their character. [10.] 
And by the latter the directors of the Bank have power and autho- 
rity to discount, or purchase bills of exchange or other paper, 
which, in their opinion, may be good, unlimited in amount, and 
with no other restriction on the grant than the end in view, and that 
is for the purpose of remitting funds to pay interest on the State’s 
bonds, or any other debt contracted abroad by the authority of the 
Legislature. And this they are authorised to do, “without reference 
to the limitation contained in the 25th section of the charter of said Bank.” 
Here is an express legislative declaration, with which this Court 
dare not interfere. What plainer language could have been em- 
ployed to evince the legislative intention that there should be no 
restraint in the case specified in this statute. And the proof before 
the Court below showed, that the indebtedness of Beall to the Bank 
originated in this way. We are bound to conclude, therefore, that 
the Bank in the present instance has not exceeded the limits pre- 
scribed in its charter. And, were it otherwise, it would afford no 
justifiable excuse to the defendant for refusing to pay his note. 
And public policy, as well as the law, fully sanctions, in the judg- 
ment of the Court, the doctrines we have endeavoured to establish. 

In every way of considering this case, it appears to the Court 
that there was no error in the Court below, and that the judgment 
ought to be affirmed. 
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No. 14—Boiuine H. Rosinson, plaintiff in error vs. JAMES 
McDonatp, defendant in error. 


[1.] In an action of Trover by an executor or administrator, who declares on his own 
constructive possession, and alleges the conversion after the death of the testator 
or intestate, it is necessary for him to introduce in evidence his letters testamentary, 
or of administration, on the trial, as a part of his title, to enable him to recover. 


[2.] Where the defendant purchased a negro at Sheriff’s sale, as the property of a third 
person, who was a stranger to the plaintiff’s title, used him as his own, and exer- 
cised dominion and control over him, it was held to be sufficient evidence of a con- 
version to maintain trover, without evidence of a demand and refusal. 


[3.] When the testator bequeathed certain negroes, at his mother’s death, to his son 
Robert, his heirs and assigns forever; but, if Robert should live single, and die with- 
out a lawful heir of his body, the above property is to be equally divided between my 
three sons, James, John, and Lovett, it was held to be a limitation over upon an in- 
definite failure of heirs or issue, and therefore void, as being too remote, according to 
the rules of the Common Law, and vested the property in the first taker. Held, also, 
that if the bequest over had been good at Common Law, our Statute of 1821 would 
have vested the property in the first taker. 


Trover. From Early Superior Court. Tried before Judge 
Warren. October Term, 1846, 


For the facts of the case, see the opinion of the Supreme Court. 
Taxtor, for the plaintiffin error, contended— 


A remainder cannot be limited upon a fee simple conditional at 
Common Law. Bedon vs. Bedon, 2 Bailey’s R. 231; 4 Kent’s 
Com. 11, 12. 

A charge upon lands given by devise, without words of perpe- 
tuity, will give a fee. Dunlap vs. Crawford, 2 McCord’s Ch. R. 
178. 

Where personal property is given by will to the first taker, in 
words which would give an estate tail at Common Law, or a fee 
conditional in lands, and is then limited over, the limitation over is 
too remote, and therefore void, and the first taker takes an estate 
in fee simple; words giving an estate tailin lands, will give an ab- 
solute estate in personalty. Henry and wife vs. Felder, 2 McCord’s 
Ch. R. 323; Prince Dig. 247; 1 Nott § McCord, 69. 

If there be an absolute power of disposition given by will to the 
first taker, with remainder over, in all such cases the remainder is 
void, as inconsistent with the power of disposition expressly given 
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in the will, or necessarily implied. 4 Kent Com. Lect. 59, pp. 233, 
248, 264, 268, 273; Jackson, ex dem. Brewster vs. Bull, 10 John. 
R. 19. 

A limitation repugnant to an estate given by will is void asa 
devise to A and his heirs, or a devise to A of all his estate; a limi- 
tation of the estate previously given is repugnant. Jackson vs. 
Robbins, 16 John. R. 565; Ide vs. Ide, 5 Mass. R. 499; 15 John. R. 
171; Bradley vs. Peixoto, 3 Ves. Jr. 324. 

The word heirs not necessary to create an absolute estate in 
Georgia. Prince Dig. 247; 2 McCord’s Ch. R. 171. 

A settlement of negroes, made by a father upon his daughter for 
life, and after her death to her children, but limited in the habendum 
to the heirs of her body, deemed too remote; so that the whole 
vests in the first taker. Stockton vs. Martin, 2 Bay’s R. 471; 4 
McCord’s, R. 198; Fearne Cont. Rem. 444. 

A limitation of chattels to the heirs of donee, and on failure to 
issue of donor, manifests the intention of the donor to part with 
the whole estate. Powell vs. Brown, 1 Bailey R. 100. 

In support‘of the 3d position, that a demand and refusal were 
indispensable to be proven, in order to authorise a recovery in 
favour of the plaintiff; would refer to 2 Starkie Ev. 838, 9; 1 Chitty’s 
Plead. 156. 

The fifth and last ground, that the executor should have produced 
upon the trial his letters testamentary as a part of his title, the 
authorities are, that where the cause of action accrued since the 
death of the testator, or intestate, the executor or administrator 
sues in his individual and not his representative character; and 
his administration forms a part of his title and must be produced, 
although the defendant has not craved oyer, nor has pleaded in 
abatement. Browning vs. Huff, 2 Bailey’s R. 194; 2 Starkie Ev. 
4th part, 548. 516; Kirby vs. Quin, Rice R. 264; Hollis vs. Smith, 
10 East R. 293; Bullard vs. Spencer,7 T. R. 358; 1 Sp 79; 2 
Bailey, 319. 


Devon, and Towns & Smita, for defendant in error, cited 
the following authorities: 

On the Probate, 2 Bla. Com. 424; Leigh’s Nisi Prius 1001. 

On the Limitation over, 2 Bla. Com. 139; Am. Ch. Dig. 334; 1 
John. R. 440; 10 John. R. 13; 16 John. R. 382; 20 John. R. 483; 
1 Roper om Legacies, 87, 88, 401, 402; 2 Roper on Legacies, 372, 
373; 1 Peere Willms. R. 563. 
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By the Court— Warner, J. delivering the opinion. 


This was an action of Trover, instituted by James McDonald, 
the defendant in error, as the executor of William McDonald, 
against Bolling H. Robinson, the plaintiff in error, to recover the 
possession of a negro slave, by the name of Bob. On the trial in 
the Court below there was a verdict found for the plaintiff for the 
value of the slave, and his hire. The defendant below made a mo- 
tion for a new trial on several grounds, which were all overruled 
by the Court. It appears, from the record, the plaintiff below 
claimed title to the negro, under the last will and testament of 
William McDonald, his testator, for the purpose of distributing the 
same to John, James, and Lovett McDonald, who, it is contended, 
are entitled to the property under the will. The first ground taken 
for new trial in the Court below was, that the Court charged the 
jury, “they were bound to consider the will as conveying to Robert 
McDonald a dife estate, with remainder to John, James, and Lovett 
McDonald, the parties therein named.” 

The third ground taken for new trial in the rule was, that the 
Court below erred in charging the jury “that a demand and re- 
fusal was not indispensable to the right of the plaintiff to recover; 
that if the defendant had come into the possession of the negro 
man Bob by the delivery of the plaintiff, or as bailee, or by finding 
that a demand and refusal would have been necessary to be proved; 
but, coming into the possession by purchase at Sheriff’s sale, 
and using the property as his own, receiving hire, and that con- 
version being proved, the plaintiff would be entitled to-recover; 
the defendant’s counsel insisting upon the Court to charge the 
jury, that the defendant not having come ¢ortively into the posses- 
sion of the negro man, a demand and refusal was indispensable to 
the plaintiff’s right of recovery.” 

The fourth ground taken for new trial in the Court below was, 
“that the Court erred in refusing to charge the jury, that the cause 
of action having occurred since the death of the testator or donor, 
it was necessary for the plaintiff suing, in his character of execu- 
tor, to have introduced his letters testamentary as a part of his 
title to make it complete, he having neglected to do so, was not 
entitled to recover; the Court having decided that, suing as execu- 
tor, the defendant should have filed his plea in abatement at the 
first term of the Court, and craved oyer; that not being done, the 
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Court at this time would not require the production of the letters 
testamentary.” 

The second ground of error taken in the rule for new trial, was 
not insisted on in the argument before this Court, and therefore it 
is not considered. 

The overruling the three grounds taken for new trial by the 
Court below, is now assigned for error in this Court. 

We will first dispose of the question made as to the con- [2.] 
version of the property. 

In LInptrot vs. Holmes, 1 Kelly’s R. 381, this question was con- 
sidered by us, and the rule established. In that case we said, 
“the action of trover being founded on a conjunct right of property 
and possession, any act of the defendant which negatives or is in- 
consistent with such right, amounts in law to a conversion. It is 
not necessary to a conversion that there should be a manual taking 
of the thing in question by the defendant; it is not necessary that it 
should be shown that he has applied it to his own use. Does he 
exercise a@ dominion over it in exclusion, or in defiance of the plaintiff's 
right? if he does, that is in law a conversion, be it for his own 
or another person’s use. But it is said, where a party comes /awfully 
into the possession of property, there must be a demand and refusal 
proved. This is undoubtedly true where the defendant finds the 
property, or where he gets possession of it by the consent of the 
plaintiff—the possession must be lawful as against the plaintiff. 
Demand and refusal is only evidence of a conversion. But, where 
the defendant gets possession of property as administrator in right 
of his intestate, or where he gets possession of it as a purchaser at 
Sheriff’s sale, under an execution against some third person, and 
uses and exercises dominion over the property as his own, it is a 
conversion as against the rights of the plaintiff, who is @ stranger to 
the title under which the defendant claims.” 

From the evidence as disclosed by the record, it appears that 
Robinson purchased the negro at Sheriff’s sale as the property of 
Robert McDonald, and that he exercised dominion and control 
over him while in his possession, which in our judgment was a'con- 
version in law, as against the rights of the plaintiff’; and evidence of 
demand and refusal was not necessary to have been proved on the 
part of the plaintiff to maintain his action; therefore, there was no 
error in the charge of the Court below to the jury on this branch 
of the case. 

We are of the opinion-the court did err in its judgment, in [1.] 
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deciding that it was not necessary to introduce the plaintiff’s letters 
testamentary as evidence to the jury. The plaintiff, in this case, 
declares on his own possession, and alleges the conversion since 
the testator’s death. In 2 Wailliams on Ezecutors, 1150, the rule is 
stated to be, “ where the plaintiff declares on a cause of action 
arising in his own time, and makes profert of the letters of adminis- 
tration, and the defendant pleads the general issue, such plea does 
not admit the plaintiff’s title as executor or administrator, and it 
must be proved.” Where, however, the executor or administrator 
declares on the possession of his testator, or intestate, and alleges 
the conversion to have been in the lifetime of the decedent, his title 
as such executor or administrator, need not be established at the 
trial. Idem 1158. In the one case the executor or administrator 
claims the possession of the property in his own right, and alleges 
the defendant converted it as against his title; and, therefore, it is 
incumbent on him to show his letters testamentary, or of adminis- 
tration, as part of his title, in all cases where the executor or ad- 
ministrator has not had the actual possession of the property. 2 
Greenleaf’s Ev. 272, sec. 338; 2 Leigh’s Nisi Prius, 973; 2 Saun- 
ders R. 47, note k; Browning vs. Huff, 2 Bailey’s R. 174. When 
the defendant denies the character in which the plaintiff sues, he 
should plead in abatement, as stated by the Court below; but here 
the plaintiff claims the constructive possession of the property by 
virtue of his title as executor, and to entitle him to the actual pos- 
session of it he must prove his title onthe trial. Styling himself ex- 
ecutor in his declaration, does not furnish plenary proof that he is 
such, when he alleges a conversion as against his own title by the 
defendant. To make out his case he must show title in his testa- 
tor, and then show either his testamentary letters, or a certified 
copy of the will appointing him executor, probate thereof, and his 
qualification as such executor. 

[3.] The testator, in the first clause of his will, gives to his son 
Robert McDonald, the following negroes: “Bob, Kate, and her 
six children, with certain real estate, at his mother’s death; and, if 
Robert should live and die single, without a lawful heir of his 
body, the above property is to be equally divided between my three 
sons, James, John, and Lovett, to have and to hold the aforesaid 
property, and every part thereof, from me and my heirs, and every 
other person whatsoever, unto the said Robert McDonald, his heirs 
and assigns, forever.” 

This testamentary paper is dated 8th March, 1837, and was 
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proved and admitted to record in the Court of Ordinary of Baker 
County, at the May Term of the Court, 1844. On the trial of the 
cause the Court charged the jury, “that they were bound to con- 
sider the said instrument as conveying to Robert McDonald a life 
estate, with remainder to John, James, and Lovett McDonald, the par- 
ties therein named.” 

The testator bequeaths the negroes, at the death of his mother, 
to Robert McDonald, his heirs and assigns forever; but, if Robert 
should live and die single, without a lawful heir of his body, the 
above property is to be equally divided between my three sons, 
James, John, and Lovett. The above is aconcise statement of the 
bequest contained in this testamentary paper, and the question pre- 
sented for our decision is, what estate did Robert McDonald and 
the other parties, take under it in the property ? 

The Court below held that Robert McDonald took a life estate 
only in the negroes, with remainder to the other three sons; but, 
on the argument before this Court, that position was abandoned 
by the counsel for the defendant in error, who insisted the limi- 
tation over to the three sons was good as an executory bequest, or, 
to use their language, good as an “executory devise.” That this 
bequest did not convey a life estate to Robert McDonald, with re- 
mainder to the testator’s three sons, we think is quite clear, for the 
reason there was no particular estate to support such remainder. 
2 Bla. Com. 165. The bequest is to Robert and his heirs and as- 
signs forever; but, if Robert dies without an heir of his body, his 
title is defeated, and the property goes over. Is the limitation 
over, good as an executory bequest? We think this bequest over 
to the testator’s three sons, cannot be sustained according to the 
rule of the Common Law, independent of our statute; certainly 
not under the provisions of the Act of 1821. According to the 
rule of the Common Law, the limitation over must be confined to 
a stated period; it cannot be extended beyond a life or lives in 
being, and twenty-one years afterwards, to which may be added a 
few months more, to reach the case of a posthumous child. The 
time within which the limitation over is to take effect, should be 
definitely fixed by the testator, so as to bring it within the period 
prescribed by the rule, otherwise it will be considered as a limi- 
tation upon an indefinite failure of issue, and void. 2 Bla. Com. 174; 
Atkinson vs. Hutchinson, 3 P. Williams, 258; Goodman vs. Good- 
right, 1 Bla. R. 188; Long vs. Blackall, 7 T. R. 100. 

The testator bequeaths the negroes to his son Robert, his heirs 
16 
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and assigns forever ; but, if Robert should die without a lawful heir 
of his body, the above property to be equally divided between my 
three sons, James, Jolm, and Lovett. The time for the failure of 
the heir of the body of Robert is not defined by the testator; he 
does not say if Robert shall die without a lawful heir of his body 
living at the time of his death, or within the period prescribed by 
the rule, then the property shall go over; but the property is to go 
over to the three sons whenever there shall be no lawful heir of 
my son Robert to take it, whenever that event shall happen, with- 
out any fixed, certain, or definite period within which it must hap- 
pen, as the rule stated requires. Mr. Fearne states the rule to be, 
“whenever an executory devise is limited to take effect after a 
dying without heirs, or without issue, subject to no other restriction, 
the limitation is void; for the policy of our law will not suffer prop- 
erty to be tied up and rendered unalienable, in expectation of 
such remote contingencies. As where lands are devised to A, and 
his heirs, and if A die without heir then to B, this limitation to B 
is absolutely void.” Fearne on Remainders, 444, 445. “So where 
A devised to J. B, and his heirs forever, and if J. B should die 
without any heir, then he devised the estate to C; this limitation to 
C was held void, because too remote.” Tilbury vs. Barbut, 3 
Atkyns R. 617. 

We deem it unnecessary to review the various decisions which 
have been made on this branch of the law, or to notice the subtle 
distinctions which have been taken between a devise of real and a 
bequest of personal property, as we feel satisfied the Common Law 
rule before stated, best comports with the genius of our institutions 
and the habits of our people, which requires executory devises 
and bequests to be strictly confined within the limits prescribed 
thereby; for it is a species of entailed estate, to the extent of the 
authorised period of limitations, which the people of Georgia have 
not been disposed to encourage, as their legislative enactments 
abundantly prove. Chancellor Kent says, “ entailments are recom- 
mended in monarchical governments, as @ protection to the power 
and influence of the landed aristocracy; but such a policy has no 
application to republican establishments, where wealth does not 
form a permanent distinction, and under which every individual - 
of every family has his equal rights, and is equally invited by the 
genius of the institutions, to depend upon his own merit and ezer- 
tions.” 4 Kent’s Com. 20. 

The limitation over to the three sons of the testator in this be- 
quest not being restricted to a failure of an heir or heirs of the 
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body of Robert, living at the time of his death, or within a life or 
lives in being, and twenty-one years afterwards, the right of the 
three sons to the property, in our judgment, depended upon an in- 
definite failure of issue or heirs, and was therefore void, as being 
too remote, under the rule of the Common Law. We adopt the 
rule in Shelley’s case, that the term heir, or heirs, in a gift or con- 
veyance, (without explanation or restriction,) are words of limita- 
tion, and not words of purchase. That it is not, nor ought not to 
be, in the power of the testator to prescribe a different meaning to 
the word heirs from what the law prescribes, when they are to 
take in their character as heirs; or, as was said by Lord Thurlow, 
in Jones vs. Morgan, “that whoever takes in the character of heir 
must take in the quality of heir. Let us now examine the acts of 
our own Legislature upon this subject. In 1799 there was an act 
passed to carry into effect a provision of the Constitution which 
declared “ estates shall not be entailed.” Prince Dig. 231. Inthe 
year 1821 an act was passed declaring “that all gifts, grants, be- 
quests, devises, and conveyances, of every kind whatsoever, whether 
of real or personal property, made in this State, and executed in 
such manner, or expressed in such terms, as that the same would 
have passed an estate tail in real property, by the Statute of West- 
minister second, (commonly called the statute de donts conditionali- 
bus,) be held and construed to vest in the person or persons to 
whom the same may be made or executed, an absolute uncondi- 
tional fee simple estate.” 

The second section of the same act further declares, “all gifts, 
grants, foeffments, bequests, devises, and conveyances of every 
kind whatsoever, of real or personal property, hereafter made or 
executed within this State, shall be held and construed to vest in 
the person or persons to whom the same are made or executed, an 
absolute unconditional fee simple estate, unless it be otherwise ex- 
pressed and a less estate mentioned and limited in such grant, gift, 
foeffment, bequest, devise, or conveyance.” Prince Dig. 247. 
So it will be perceived that this testamentary paper, having been 
executed in this State since the passage of the above recited act, 
must be controlled thereby, which unquestionably defeats the right 
of the three sons to the property, even if the Common Law rule 
had given it to them. The effect of the Act of 1821, as operating 
upon this bequest, is to vest the absolute title to the property in 
Robert, the first taker; and the Court below, in our judgment, 
ought so to have instructed the jury. Let the judgment be re- 
versed and a new trial granted. 
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No. 15.—Epwarp A. Wuite and others, plaintiffs in error vs. 
Epmunp Mo.ynevx, defendant in error. 


[1.] A note given for rent of a store-house is described in the plaintiff’s writ as given 
for rent, omitting the words of store-house. Held not to be a fatal variance under our 
statute. 


[2.] In case of express contracts to pay rent, the destruction of the premises by fire, or 
violence, or any casualty whatever, is not a good defence to an action to recover the 
rent, unless there is also an express stipulation to that effect. Nor will a Court of 
Equity relieve against such contracts under such circumstances. 


Action for Rent. From Muscogee Superior Court. Tried be- 
fore Judge Alexander. November Term, 1846. 


For the points, see decision of the Supreme Court. 


A. G. Foster & Hines Hott, for the plaintiff in error, submit- 
ted the following points, with a brief of authorities relied upon. 


First. No consideration is necessary to give validity to a specialty. 
Chit. on Con. 2; 4 Barn. & Ald. 652; 3 Bing. 111, 112. 

Where a thing is lawful at the time of covenant made, and after- 
wards the thing agreed to be done is prohibited by act of Parlia- 
ment, yet such covenant will bind; 3 Mod. 39. And if aman 
covenant to do a thing before a certain time, and it becomes impos- 
sible, from act of God, this shall not excuse him, inasmuch as he 
hath bound himself precisely to do it. 2 Danv. Abr. 84. As to 
covenants in this regard, see Shep. Touch. 160. In the case of a 
specialty no consideration is necessary, even in a Court of Equity. 
Plowd. 308; Fallows vs, Taylor,7 T. R. 477; 4 Bar. & Ald. 652; 
1 Fonb. Eq. 5 ed. 342, note; 3 T. R. 438. And the doctrine of es- 
toppel applies only in the case of deeds and records. 2 Bla. Com. 
295; Comyn. Dig. Estop. 1 Saund. 216, note 2; 3 T. R. 424. 

Where an obligation is imposed by rule of law, and there is not 
an express covenant, then an act of irresistible violence will excuse 
the party. Bealle vs. Thompson, 3 Bos. & Pull. 420, 301; Warren 
vs. Powers, 5 Conn. R. 381. In all simple contracts the considera- 
tion may be inquired into. 7 T. R. 350, note a; Chit. on Con. 6, 7; 
3 Penn. R. 414; 4 John. R. 235, 296; 4 Munf. 95, 273; 7 Cowen, 
322; 3 Dessausure, 310, 341; 2 Day, 22. And, if there be a par- 
tial failure, it may be specially pleaded, Hotchkiss, 572. 
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In equity, loss by fire discharges the rent; and, though landlord 
may maintain action at law, equity will restrain by injunction until 
house is rebuilt. Treat. of Equ. Lib. 1, ch. 5, sec.8; Amb. 619; 
Steele vs. Wright, 1 T. R.708; Gates vs. Green, 4 Paige’s R. 355. 
And, under our statute, if party can establish his right without re- 
sorting to the conscience of the opposite party, he shall not be com- 
pelled to resort to equity, but may proceed to establish his right at 
Common Law. Hotchkiss, 675, secs. 2 and 3. 

All the authorities that support the doctrine that the tenant is 
bound for rent notwithstanding premises are destroyed, proceed 
upon the ground of express covenants; and, if the party be injured, 
he has his remedy over. 3 Burrows, 1637. If the house be blown 
down by astorm during the term, the rent shall be apportioned. 
4 McCord, 447; Ripley vs. Wightman, 6 Bacon, 50. Jury may 
apportion rent due, Gilbert on Distress, 189. 

If hired slave die during the year his wages shall be apportion- 
ed, Bacot vs. Parnell, 2 Bailey’s R.424; George vs. Elliot, 2 Hen. 
& Munf.5. Tenant is not liable for use and occupation if he has 
no beneficial occupation. Edwards vs. Etherington, Ryan & Moody, 
268; Salsbury vs. Marshall, 4 Car. §& Payne, 65; 7 D. & R. 117; 
8 Bar. & Cres. 324. If premises are unwholesome from want of 
drainage &c. 1 Moody § Ryan, 112. 

Second. A contract or written instrument should be stated ac- 
cording to its legal effect. Morris vs. Fort, 2 McCord, 398; 10 
John. R.90. The contract proved should accord with the contract 
alleged. Crawford et al. vs. Morrell, 8 John. R. 253; Smith vs. 
Barker, 3 Day, 312; Churchhill vs. Wilkins, 1 T. R. 447; Tate vs. 
Wellings, 3 T. R. 538; Leery vs. Goodman, 4 T. R. 687. To al- 
lege a consideration for the promise different from the true one not 
supported by the proof, will be cause for non-suit. Stone vs. Knowl- 
ton, 3 Wendall, 374; 2 Johnson’s Cases, 55. 






































Joun Jones and ALexanpER McDovea.p, for the defendant in 
error. 








First. The lessee of a house is bound by his contract, though 
the house is destroyed by the act of God or the King’s enemies. 
3 Kent's Com. 465; Story’s Equity Jurisp. ch. 116, secs. 101, 102; 
Mark vs. Cooper,2 Lord Raymond, 1477; Belfour adm. vs. Wes- 
ton,1 T. R. 310; 3 Burr. 1637; Do. ex dem. Ellis & Medwin vs. 
Sandham, 1 T. R.'705; Walton vs. Waterhouse, 3 Saunders, 422, 
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and note 2 to same case; Baker vs. Holtzapffel, 4 Taunt. 44; Holtz- 
apffel vs. Baker,18 Ves. Jr. 116; Fowler vs. Bott, 6 Mass. 63; Phil- 
lips vs. Stephens, 16 Mass. 238; Hallet vs. Wilie, 3 John. 44, 
2 Kinne’s Law Com. 534. 

Second. In duties created hy operation of law, equity will grant 
relief. But not in matters of positive contract and obligation will 
equity interfere. Story’s Equity Jurisp. ch. 116, secs. 101, 102. 





By the Court.—Nisset, J. delivering the opinion. 


[1.] The first question made upon this record is as to variance 
between the allegation in the writ, descriptive of the note sued on, 
and the note tendered in evidence. There was a demurrer to the 
evidence. The writ set forth a note given for rent, generally, and 
the note tendered in evidence, was given for rent of a store-house. 
It is claimed, that the Court erred in overruling the demurrer. 
As the Common Law stood at the time of our adoption of it, we 
are inclined to believe that this would be a fatal variance; in 
England, at this day, it certainly would not be; under our statute 
we cannot hold the variance fatal. The plaintiff’s cause of action 
is so plainly and distinctly set forth, that the defendant is put upon 
his guard as to the nature and identity of his demand, and the 
record of recovery here, would be a good bar to another action 
between the same parties upon the same cause of action. 

[2.] This was an action for rent, to which the defendant pleaded 
the destruction of the house rented, by fire. Upon motion the 
Court ordered the plea to be stricken out, and error is assigned 
upon that decision. We consider this question as conclusively 
settled in England and the United States, if authority can settle any 
thing. It is well settled, that neither a court of law, nor of equity, 
will relieve against an express contract to pay rent upon the 
ground that the premises have been destroyed by fire, or the King’s 
enemies, or any casualty whatever, unless there is an express stip- 
ulation to that effect. Inevitable accident will excuse a party from 
a penalty, but will not relieve him from his covenant to perform. 
1 Dyer, 33 a; 3 Kent, 468. 

And an eviction of the tenant upon a title paramount to the 
landlord’s, will excuse the tenant from payment of rent. Idem Auct. 
Also, Crabb’s Law of Real Property, t. p. 152; Gilb. Rents, 145. 

By the law of Scotland, upon the hire of property, a loss or in- 
jury to that property, which is not occasioned by the fault or neg- 
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ligence of the hirer, falls upon the owner; and the lessee is enti- 
tled to an abatement of the rent in proportion to any partial de- . 
struction of the subject. 1 Bell’s Com, 452, A similar doctrine 
prevails in Louisiana. Civil Code of Louisiana, art. 2667. And 
in France by the Code of Napoleon. Code Nap. art. 1722. Puff- 
fendorff considers this a plain principle of natural law, founded in 
eternal justice. Puff. book 5, ch. 6, sec. 2. By the Civil Law the 
Pretor would exempt the tenant from paying rent, or modify the 
obligation according to equity, when the property was destroyed 
by fire, inundation or violence, or the crops failed by bad seasons. 
Dig. 19, 2, 15, 2; Code, 4, 65, 8. In a case in England, Brown 
vs. Quitter, Lord Northman thought it very clear, that a man 
should not pay rent for what he cannot enjoy, if occasioned by an 
accident which he did not undertake to meet. Amd. R.619. In- 
deed the Courts of Equity in England for a long time struggled 
against a contrary doctrine. See Harrison vs. North, 1 Ch. Cas. 
83; Steel vs. Wright, 1 T. R. 708, note. The question whether a 
Court of Equity would grant relief against a landlord’s claim for 
rent has been set at rest in England, in Hare vs. Grove, 3 Anst. R. 
687, and Holtzapffel vs. Baker, 18 Ves. Jr. 115; and Leeds vs. 
Chatham, 1 Simon, 146; see also, 1 Harr. § Jogas. 42. 

The reason in equity is, that in case of the destruction of the 
property, the loss of the rent must fall somewhere, and there is 
no more equity that the landlord should bear it than the tenant, 
when the tenant has expressly agreed to pay it, and when the 
landlord must bear the loss of the property destroyed. Equity 
considers the calamity mutual. She will not interfere to relieve 
against the express contract of the tenant. So that, notwithstand- 
ing the opinion of Puffendorff, the authority of the Civil Law, and 
even some adjudications in England and in this country, we con- 
sider the rule established as we at first laid it down. 

As early as the reign of Henry VIII this question was mooted at 
law, and in the case of Taverner it was left unsettled. 1 Dyer’s R. 
55, 56. In the reign of Charles I, the Court of Kings’ Bench held, 
that where the rentor had been driven from the premises by pub- 
lic enemies, viz. Prince Rupert and his soldiers, he could not plead 
it in bar of the rent. Chancellor Kent, after reviewing the authori- 
ties, declares: “It is well settled that, upon an express contract to 
pay rent, the loss of the premises by fire, or inundation, or exter- 
nal violence, will not exempt the party from his obligation to pay 
rent.” 3 John. R. 44; 4 Taunt. R. 45; Pollard vs. Sheffer, 1 Dall. 
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R. 210; Fowler vs. Bott, 6 Mass. R. 63; Wagner vs. White, 4 Han 
& John. 564; Gales vs. Green, 4 Paige 355; 3 Kent, 466; 1 Dyer 
R. 33; 6 7. R. 650; 6 T. R. 750; 2 Stra. R.763; 1 Story Com. secs. 
101, 102. 

The reasons upon which the decisions at law have gone, are, that 
it is competent for a party, in his contract, to stipulate against pay- 
ment in case of fire, or other casualty, or violence; and, having 
failed to do so, he cannot take advantage of his laches. The con- 
tract is an executed one; the tenant is in the position of a purchaser 
of the premises for the term; he is let into the possession, and the 
landlord has no right to enter or in any way molest him. And, as 
in all other express, unconditional contracts, both parties must 
abide their solemn act. 

The rule, too, is not without foundation in policy. It secures, 
on the part of the tenant, that carefulness and vigilance which is 
necessary to the safety of the owner’s property whilst he is out of 
possession, and whilst it is under the absolute control of one who 
has only a temporary interest in it. If the destruction by fire 
would excuse the payment of rent, then might the tenant, so far as 
pecuniary interest is concerned, become careless to protect it. The 
owner would be left to rely upon the tenant’s sense of moral obli- 
gation, which unfortunately is not, in all men, so just or so strong 
as to constrain them to do right. Indeed there are mento be found 
base enough to burn down a house, to get rid of the payment of 
rent, if their interest might thereby be subserved. The contrary of 
this rule would therefore operate in restraint of renting. Let the 
judgment of the Court below be affirmed. 








No. 16.—Epwarp H. Tenure, Wituiam P. Tepuie, and Jesse B. 
Tep.tE, plaintiffs in error. vs. Joan Dii1, defendant in error. 


[1.] The Act of 1820, to regulate the mode of prosecuting actions against contractors 
and co-partners, applies as well to joint and several contractors as to joint contrac- 
tors only, provided they are sued together in the same action. 

[2.] Under the Judiciary of 1799, the plaintiff is not required to produce evidence to 
explain any alteration in the instrument sued on, where it 1s declared upon as alter- 
ed; unless the same is denied by the defendant on oath, in his answer. 


Assumpsit. “From Baker Superior Court. Tried before Judge 
WakrreNn, in December, 1846. 
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For the facts of the case, and the error assigned, see the decis- 
ion of the Supreme Court. 









Messrs. McDoveatp & Devon, for plaintiffs in error, relied on 
the following authorities : 







Prince Dig. 445; Constitution of Georgia, 1 sec. 3 art. Prince 
Dig. 910, 911; also 15 sec. 4 art. Prince Dig. 913; Constitution of 
United States, 10 sec. 3 art. Prince Dig. 895; Archbold Civil 
Pleading, t. p. 67, cites 1 B. & Pul. 73; also Leigh’s Nisi Prius, 
664, 388, cites Bachelor vs. Priest, 12 Pick. R. 399; Wheelock vs. 
Freeman, 13 Pick. R.165; Granite Railway Co. vs. Bacon, 15 Pick. 
R. 239; Boyd vs. Brotherson, 14 Wend. R.93; Leigh’s Nisi Prius, 
392, cites Bishop vs. Chambre, M. & M. R. 116; 3 C. & P. 55; 14 
Eng. Com. Law R. 207; Johnson vs. Duke Marlborough, 2 Stark. 
R. 313; 3 Eng. Com. Law R. 360; Henman vs. Dickinson, 5 Bing. 
R. 183; 15 Eng. Com. Law R. 409; Archbold Civ. Plea. 67, 
cites 20 H. 6,11; 9 Ed. 4,24 5; also 1 Chitty Plea. 46, 47, 48; 
Archbold Civ. Plea. 67, cites 10 H. 7, 16; Bro. Obligations, 94, 
12; H.4, 215. Pl. 12; Bro. Dette 69; 3 T. R. 782; 1 Saund. 291 e; 
see 1 Chitty Plea. 46, 47,48; 2 Leigh’s Nisi Prius, 664, cites 3 T. 
R. 782. 

















Mr. Lyon, for defendant in error, made the following points. 











The points taken by defendant are— 
1. That the alteration, if any, was not material. 

2. That there was no fraud in such alteration. ; 

3. That there was no evidence that it was not made at the time 
of its execution, and before its delivery. 

4, That if any benefit was derived from such alteration it was to 
the plaintiffs. Bayley on Bills, 96. 

5. That the record does not show that such alteration did exist, 
or that it was made before its delivery. 

6. That Dill was a dona fide purchaser, and it is not alleged that 
he had notice of such alteration. 

7. That, allowing the alteration to have existed, the Court may 
not have erred, for it may have explained itself. Refers to Mas- 
ters vs. Miller, 4 T. R. 320. j 

8. There was no finding of the jury as to the materiality of the 
alteration. 
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9. The whole question was a proper one for the consideration of 
the jury. 

10. Plaintiffs should have pleaded zon est factum, to have put 
the materiality of the alteration in issue. 


By the Court— Lumpkin, J, delivering the opinion. 


This was an action of Assumpsit, brought in Baker Superior 
Court, upon a joint and several promissory note, made by Edward 
H. William P. and Jessie B. Tedlie, and payable to James 8S. 
Avery or bearer. All three of the makers were included, and two 
of them only served with process, a return of non est inventus 
being made by the Sheriff as to the other. The cause came on for 
trial in December, 1846, when the defendants who were served, 
insisted that the plaintiff could not proceed against two of the joint 
contractors without the other being made a party. The Court, 
Judge Warren presiding, overruled the objection, whereupon the 
defendants, by their counsel, excepted. 

The note being offered in evidence, the defendants objected to 
its being read, on the ground, that there was a material alteration 
on the face of it. It was dated the 10th of August, 1839, and 
payable the 25th day of December next. Over the word next was 
written in figures 1840, so as to make the note fall due a year later 
than it was originally drawn. ‘The Court overruled the demurrer 
to the testimony. Whereupon the defendants excepted. 

[1.] By the first section of the Act of 1820, it was declared: 
“ That whenever two or more joint contractors or co-partners are 
sued in the same action, and service shall be effected on one or more 
of the said joint contractors or co-partners, and the Sheriff or other 
officer serving the writ shall return, that the other defendant or de- 
fendants are not to be found, it shall and may be lawful for the 
plaintiff to proceed to judgment and execution against the defend- 
ant or defendants who are served with process, in the same man- 
ner as if he she or they were the sole defendant or defendants.” 
Prince Dig. 445. 

The second section provides: “That judgments so obtained shall 
bind, and execution may be levied on the joint or co-partnership 
property, and also on the individual property, real and personal, 
of the defendant or defendants who have been served with a copy 
of the process, but shall not bind or be levied upon the individual 
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property of the defendant or defendants who are not served with 
process.” Id. 446. 

The only question, it occurs to the Court, to be settled in respect 
to the first objection is, whether the defendants in this case are joint 
contractors? That is not denied. It is urged, however, that they 
are likewise several. That maybe. Still, if the plaintiff has elect- 
ed to sue them jointly, as it was his privilege to do, and has 
brought himself within the requisitions of the act by having the 
proper return made as to the defendant who is not to be found, he 
is clearly entitled to proceed against the other two. He comes 
both within the letter and spirit of the statute, which, by the way, 
is wholly free from ambiguity; and, being a remedial act, as well 
as designed to prevent a multiplicity of suits upon the same con- 
tract, it should be liberally expounded. 

The other point is not entirely free from embarrassment. [2.] 
Some of the authorities maintain, that if an instrument is altered in 
a, material part, and the party claiming under it fails to explain it, 
itis absolutely void, and there can be no recovery upon it. Newell 
vs. Maybury, 3 Leigh R. 350; Mills, adm’r of Gilmore vs. Starr, 
adm’r Chambers, 2 Bailey R. 359; Bowers vs. Jewell, 2 New Hamp. 
R. 543. 

On the other hand it has been held, that the law will not pre- 
sume that an alteration, apparent on the face of the note, was made 
after its execution. Cumberland Bank vs. Hall, 1 Hailst. R. 215; 
2 Greenif. R. 147. And that, unsupported by other evidence, it is 
not competent evidence to set it aside; and that the party must 
show corroborating circumstances to strengthen the suspicion, 
Rankin vs. Blackwell, 2 John. Cases, 198. 

The Bank of the United States vs. Russell 5 Boone, 3 Yeates R. 
391, establishes that an alteration of the date of a promissory note 
by the payee, whereby the time of payment is retarded, afterwards 
discounted with innocent persons, by the payee indorsing it, avoids 
the note. In the case at bar the payment has been prolonged one 
year, and the note transferred by the payee. The date of the pro- 
cess is not within the statute of limitations, even reckoning the time 
from the 25th of December, 1839. 

There is a conflict of opinion, too, as to whether the court or 
jury shall pronounce upon the alteration. The materiality of the 
alteration is always a question for the court. But, whether the 
alteration was made before or after the execution of the instrument 
im the more recent cases has been decided by the court, form- 
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erly it was referred to the jury. It is the duty of the plaintiff to 
prove the time when, or the circumstances under which, the alter- 
ation took place; and, unless he give some evidence in explanation 
thereof, it is not competent for the jury to decide upon a bare zn- 
spection of the paper. Chitty on Bills, 532, 9th edition; Kmght vs. 
Clements, 3 Nev. & P. R. 375; 8 Adol. & Ellis, 215. In this latter 
case, the bill was drawn upon a two months stamp, and had begun 
with the words three months after date, but the word three had been 
defaced, (as if blotted while the ink was wet,) and ¢wo written 
upon it, and two written again underneath. The stamp was suffi- 
cient only for a bill at two months. The defendants counsel in- 
sisted that the plaintiff must show, by extrinsic evidence, that the 
bill was altered before it was negotiated, For the plaintiff it was 
contended, that the jury might form an opinion on this point, from 
an inspection of the bill itself, without other proof; and no further 
evidence was given. The learned Judge placed the bill in the 
hands of the jury and desired them to say, whether the alteration 
had been made before or after the instrument was negotiated, 
giving leave to move for a non-suit if the Court should be of the 
opinion that there was no evidence to go to the jury on this point. 
The jury found that the bill was altered in time, and the plaintiff 
had a verdict. 

Cresswell at the next term moved for a non-suit on the ground 
taken at the trial. He admitted that the appearances on the bill, 
if there had been other evidence, could not have been withdrawn 
from the attention of the jury; but he contended that those ap- 
pearances by themselves, though they might entitle the jury to 
say that an alteration had taken place, could not be evidence of 
the time at which it was made. A rule mist was granted. 

Tomlinson now showed cause and cited Cock vs. Coxrwell, 2 
Cromp. M. & R. 291; S. C. 5 Tyr. 1077; Sibley vs. Fisher, '7 A. 
§ E. 444, (34 Eng. C. L. R.139;) S. C. 2 Nev. & P. 430; John- 
son vs. The Duke of Marlborough, 2 Stark. N. P. C. 313, (3 Eng. 
C. L. R. 360;) Henman vs. Dickinson, 5 Bing. 183, (15 Eng. C. L. 
R. 409;) Bishop vs. Chambre, M. &. M.116; Taylor vs. Mosely, 6 
Car. §& P. 273, (25 Eng. C. L. R. 303.) 

Lord Denman delivered the judgment of the Court, and after 
reciting the facts of the case, he declared that the rule for a non- 
suit must be made absolute. “The plaintiff,” he continues, “was 
bound to prove a bill accepted payable at two months: that which 
he produced was accepted payable at either two or three months, 
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with no evidence whether it was one or the other. The mode of 
obliteration might have furnished arguments in favour of one or 
the other supposition, and material confirmation to any proof ad- 
duced as to that fact. But, standing by itself, it was obviously no 
better than a conjecture ; for the alteration might have been too 
late, and accompanied with a fresh marking by wet ink rubbed 
over at the instant.” 

The case therefore would be with the defendants, did not the 
judiciary of 1799 come to the plaintiff’s relief. It declares, “that 
no person shall be permitted to deny any deed, bond, bill, single 
or penal note, draft, receipt or order, unless he, she or they shall 
make affidavit of the truth of such answer, at the time of filing 
the same.” Prince Dig. 421. That is, at the court to which the 
petition and process are made returnable. 

This point has been well considered, and in the opinion of this 
Court, no person can be allowed to deny the genuineness of any 
instrument which is the foundation of the action against him, un- 
less he verifies the truth of his defence. Profert being made of the 
paper, (and it must be made in all cases,) the defendant can by 
inspection at the appearance term, decide, whether any alteration 
has been made since its delivery and frame his answer according- 
ly, setting forth the facts under oath “plainly, fully and distinctly.” 
This done, it devolves upon the plaintiff to show that the alteration 
was made at the time the writing was executed, or subsequently 
by the consent of the parties to be affected thereby, and without 
some evidence to this effect, the jury cannot on a bare inspection 
of the paper determine at what time the alteration took place. 

Here, the plaintiff declared on the note, as payable the 25th day 
of December, 1840; profert is made of it in the writ. It is not 
denied on oath, as altered to be the act and deed of the defend- 
ants. They have therefore under our statute absolved the plain- 
tiff from the necessity of proving it. Our brother Warren who 
tried the cause, placed the note in the hands of the jury; and we 
think committed no error in doing so. 


His judgment must therefore be affirmed. 
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No. 17.—Green Tinstey, plaintiff in error vs. WmiiaM S. Beat, 
defendant in error. 


[1.] The maker of a promissory note, in an action by the indorsee who received it after 
due, cannot set off a demand against the payee, unless such demand is connected 
with, or grew out of, the original transaction for which the note was given, or attaches 
to the note itself; he cannot set off a demand arising out of collateral matters. 


[(2.] To authorize a defendant to set off a demand under the 24th section of the Judiciary 
Act of of 1799, such demand must be against the plaintiff in the action. 


Action by indorsee against maker, and set-off against payee, 
pleaded. From Baker Superior Court. Tried before Judge 
Warren, in December, 1846. 


For the facts of the case, see the decision of the Supreme Court. 


Peter J. Strozier, for the plaintiff in error, insisted that a note 
transferred after due, is subject to all the defences that it would be 
in the hands of the payee, and in such case the holder is in no bet- 
ter condition than the payee was before the transfer; and cited the 
following authorities: 


Brown vs. Davis, 3 T. R. 80; Puller and others, assignees Sc. of 
Forbes et al. vs. Roe and others, bankrupts, Peake R. 197; Craw- 
Jord, admr. vs. Beall, admr. Dudley Geo. R. 204; Green admr. vs. 
Hatch & Hatch, 12 Mass. R. 201; O’Callagan vs. Sawyers, 5 John. 
R. 118; Driggs vs. Rockwell, 11 Wend. R. 504; Briggs vs. John- 
son, 5 Wend. R. 342; Tuttle vs. Beebe, 8 John. R. 152; Ford vs. 
Stuart, 19 John. R. 342; Metzgar vs. Metzgar, 2 Rawle. R. 121; 
Barrington on Set-Off, 2; 3 Esp. N. P. R. 104; 6 Cranch, 203. 


Wu H. Crawrorp, for the defendant in error, relied on the 
following authorities: 


In an action by the transferee of a negotiable note, (transferred 
after due,) against the maker, the defendant cannot plead, as a set 
off against the plaintiff, a debt due to him by the payee. Story on 
Bills, 244; Chitty on Bills, 220; 10 Barn. & Cress. R. 558; 5 Cowen 
R. 236; 6 Cowen R. 693; Prince Dig. 425. 
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By the Court— Warner, J. delivering the opinion. 


In this case the plaintiff, William S. Beall, instituted his action 
of assumpsit against the defendant, Green B. Tinsley, on two pro- 
missory notes made by him, payable to one B. M. Griffin or bearer, 
for the aggregate sum of eleven hundred and sixty-six dollars. 
The payee, B. M. Griffin, transferred said notes to the plaintiff by 
indorsement, after the same became due. The defendant plead 
that Griffin, the payee of the note, was indebted to him a large 
amount on open account, a bill of particulars of which is attached 
to his plea, and claimed the right to set off the same against the 
plaintiff. At the trial the Court below ruled out his plea of set-off, 
on the ground that it did not relate to the original consideration of 
the notes; to which decision of the Court the defendant excepted, 
and now assigns the same for error in this Court. It is contended, 
on the part of the plaintiff in error, that Beall, the indorsee of [1.] 
the notes after they became due, took them subject to all the equi- 
ties which existed between the original parties, and therefore he 
had the right to set off his account against him. It is true the 
plaintiff took the notes subject to all the equities which existed be- 
tween the original parties growing out of the contract of which the 
notes were the evidence, such equities only as attach on the notes 
themselves or grow out of that particular transaction, but not to 
claims arising out of collateral matters having no connexion what- 
ever with the notes, as the account exhibited in this case, which 
does not appear to have any relation to the notes whatever. Story 
on Bills, 244, sec. 220, Id 208, note; Burrough vs. Moss, 10 
Barn. § Cress. 558; 21 Common Law It. 128. In this case Bayley, 
Judge, who delivered the judgment of the Court, says, “the im- 
pression on my mind was that the defendant was entitled to the 
set-off; but, on discussion of the matter with my Lord Tenterden 
and my learned brothers, I agree with them in thinking that the in- 
dorsee of an overdue bill or note is liable to such equities only as 
attach on the bill or note itself, and not to claims arising out of col- 
lateral matters.” 

Can the set-off be allowed under our Statute of 17997 It [2.] 
is declared by that act “in all cases of mutual debts and sets-off, 
where the jury shall find a balance for the defendant, such defend- 
ant may, and shall, enter up judgment for the amount, and take 
out execution in such manner as plaintiffs may do by this act; and 
where the plaintiff shall be indebted to the defendant on open 











' 
i 
i 





136 SUPREME COURT OF GEORGIA. 


Tinsley vs. Beall. 








account for dealings between themselves, and where the defendant 
shall hold and possess in his own right, by assignment, indorsement 
or otherwise, according to law, any bond, note, bill, or other writing 
for money, or other thing of the said plaintiffs, such defendant 
shall, and may, offer the same as sets-off, and on due proofs shall be 
allowed the same.” 

This act it will be perceived contemplates an indebtedness by 
open account of the plaintiff in the action, or where the defendant 
shall hold a note, bill or bond of the plaintiff, the defendant shall 
be entitled to set off the same. The account attempted to be set 
off here, is not against Beall the plaintiff in the action, but is against 
one Benjamin M. Griffin, who is not the plaintiff. That the statute 
contemplated the demand should be against the plaintiff in the 
action, we think is quite clear, from the fact that the defendant, if 


- his demand is larger than the plaintiff’s, may and shall enter up 


judgment for the balance, and take out execution therefor. If the 
demand offered as a set-off here, should be larger than the demand 
sued for by the plaintiff Beall, would the defendant, because he 
had a larger demand against Griffin, ‘be entitled to a judgment for 
the balance against Beall who owes him nothing? It is the plain- 
tiff against whom the judgment is to be rendered for the balance, 
and to entitle the defendant to such judgment, he must have either 
an open account against such plaintiff for dealings between them- 
selves, or hold in his own right according to law, a bond, bill, note, 
or other writing for money, of the plaintiff’s, for an amount greater 
than the plaintiff’s demand. The same view has been taken of 
the statute allowing sets-off in the State of New York, (which is 
similar to ours) by the courts of that State. Wheeler vs. Raymond, 
5 Cowen R. 231; Johnson vs. Bridge, 6 Cowen R. 693. To au- 
thorize the set-off then, independent of the statute, on the ground 
that the plaintiff took the note after due, and therefore took it sub- 
ject to all the equities which existed between the original parties, 
such equities only are to be understood as grow out of the transac- 
tion or contract for which the note was given; or attach to the 
note itself, and not to claims arising out of collateral matters 
having no connexion with the note sued on. 

To authorize the set off under the statute, the demand sought 
to be set off must be against the plaintiff in the action. 

The demand which the defendant in this case seeks to set off, 
having no connexion with the note or its consideration, and not 
being against the plaintiff in the action, cannot be allowed. The 
judgment of the Court below must therefore be affirmed. 
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No. 18.—Green L. Dennarv & Joun ALEXANDER, plaintiffs in 
error vs. Tue State or Georeta, defendant. 


[1.] The condition of a recognisance or bond to appear and answer to a criminal 
charge, at a given term of the court, is not fulfilled by being present at that term. 
The condition of such a bond is not fulfilled by appearing and answering to the 
charge by pleading to it. But the accuséd must be and appear at the first term and 
continue to appear until he is permitted to go by leave of the court had; or until 
he is acqnitted or otherwise legally discharged; or if convicted, until sentence is 
passed; in order to the fulfilment of the obligations of the bond and the release of 
the securities. 

(2.] A recognisance or obligation to appear and answer to a criminal charge, attested 
only by one not being a magistrate, not a recognisance technically, but good asa 
bond. 


Scire Facias upon forfeited recognisance. From Baker Supe- 
rior Court. Tried before Judge Warren. November Term, 1846. 


For the questions made and determined, see the opinion of the 
Supreme Court. 


Srrozier & Srurais, for the plaintiff in error, cited 1 Chit. Crim. 
Law, 106; 1 Bacon Abr. ( Bail in criminal cases) 361; 2 Hawkins 
Pl. Cr. 177, 178; Miller vs. Stewart, 9 Wheat. R. 180; 4 Taunt. R. 
593; Theobald on Prin. and Surety, 44, s. 83; 3 Tom. L. Dic. 297; 
Schley’s Dig. 138, 140, 211. 


McCay representing Patterson, Solicitor General, for the State. 
By the Court—Nisset, J. delivering the opinion. 


The proceeding in the Court below in this case, was a scire facias, 
to charge the plaintiffs in error as security for one McIver, on his 
recognisance to appear and answer to a charge of playing at 
Faro. The record discloses that said McIver, together with one 
Hatsfield, and several other persons, were jointly indicted- under 
our statute for playing at Faro—that Hatsfield and Mclver were 
alone arraigned, and pleaded not guilty; and that the jury upon 
the trial returned a verdict of not guilty as to Hatsfield, and as to 
McIver, returned the following verdict, to wit: “We the jury find 
the defendant guilty.” Upon the return of the scire facias, the 
Solicitor General moved to enter up judgment against the defend- 
ants, and upon the trial, tendered in evidence the bill of indictment 
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with the entry thereon of the verdicts of the jury. The defend- 
ants objected to its going, because it afforded no evidence of a 
verdict against McIver—the verdict is, “we the juzy find the de- 
fendant guilty,” and said they, “this verdict applies to all the 
defendants, except Hatsfield, as much as to McIver. There is no 
evidence of the trial and conviction of McIver.” The Court over- 
ruled the objection and admitted the evidence, and this is assigned 
aserror. We donot think it is. It was not necessary in order to 
show a forfeiture of the recognisance, to prove a conviction at all, 
but if it was, then we think the bill of indictment and the verdicts 
and other entries thereon, show that McIver was tried and found 
guilty. The bill shows that Hatsfield and McIver alone were put 
upon trial; that Hatsfield was acquitted by name, and therefore 
the other verdict could apply to no other person but McIver. “Id 
certum est, quod reddi certum potest.” 

[1.] Again —it was claimed in the Court below, that there was 
no forfeiture of the recognisance, and therefore there ought to be 
no judgment against the bail. “The bond or recognisance, said 
the defendants, is conditioned for the appearance of their principal 
at the Superior Court of Baker County, on the first Monday in 
December, eighteen hundred and forty-five; he did appear on that 
day and having so appeared, all the obligations of the bond were 
fulfilled and the securities discharged.””, The Court ruled differ- 
ently, and ¢at is assigned as error. We do not think it is. It is 
true that a part of the condition of the bond is that the principal, 
Mclver, “shall personally be and appear before the Superior 
Court, to be held in and for said County (of Baker) on the first 
Monday in December next, then and there to answer to the State 
aforesaid, of and concerning the playing and betting at Faro, &c.” 
But this is not all the condition of the obligation— the condition 
in the bond proceeds “and shall not depart thence without leave of 
said Court.” We hold that this bond binds the principal not only 
to be and appear at the term to which it is returnable, but to con- 
tinue to appear until acquitted, or in some legal way discharged, 
or if tried and found guilty, until the sentence of the Court is 
passed upon him, unless he is permitted to depart sooner by leave 
of the Court had. And the evidence of this leave being had, is an 
exoneretur or other order of discharge entered upon the minutes. 
The bond is intended to insure the appearance of the accused to 
answer to the court of and concerning the offence charged; to answer 
not only to the charge but also to the judgment. Of course it is 
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competent for the securities at any time to discharge themselves 
by a surrender of their principal in vacation to the Sheriff, or in 
term to the court. The question here is, was there a surrender ¢ 
The record exhibits no evidence of it. Prince Dig. 470, 471; 1 
Chitty Crim. Law, 86; Bacon Ab. Bail L.; 1 Taunton 23; 1 
Saunders Plea. and Evid. 195, 196. 

It appears further from this record, that McIver appeared at 
June Term, 1846, and answered to the charge, by pleading thereto 
and standing his trial, and that being found guilty, he departed 
thence without leave of the court —after the verdict was rendered 
but before sentence was passed. This appearance and answer 
was claimed in the Court below to have fulfilled the obligations of 
the bond and discharged the security. The Judge presiding 
thought differently and so ruled, and that ruling is assigned for 
error. We do not think it is, and our reasons for so thinking are 
given in the preceding paragraphs of this opinion. The sureties 
must have their principal to answer to the sentence of the Court. 

It was further insisted before the Court below, that the paper [2.] 
purporting to be a recognisance, upon which the names of the 
defendants appeared as securities, is not a recognisance, because 
not taken by any person authorised by law to take a recognisance 
or admit to bail in criminal cases, and that therefore the paper 
should not be read in evidence to charge the defendants. The 
Court ruled in the evidence, and that is assigned as error. We do 
not think it is. Technically this is not a recognisance, because 
not an acknowledgment of a debt of record, nor before a judicial 
officer. It is signed and sealed and acknowledged before George 
W. Collier, not being a magistrate. The bond is taken under the 
Common and Statute law of England, which entitles a party 
arrested to give bond with security for appearance. It is in fact 
a bail bond; a contract between the securities and the State, and 
as such good. 2Wheat. Selw. 794, note; 1 P. Williams, 334; 2 
Vernon, 750; 2 Nott § McCord, 425, 426. 

Let the judgment below be affirmed. 
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No. 19—Davin A. Vason, executor of William H. Hamner, de- 
ceased, plaintiff in error, vs. Tut Mercuants’ Bank or Macon, 
defendant in error. 


{1.] A witness, who has no interest in the subject of the suit, but who is liable for costs 
only, is disqualified from testifying, the law looking only to the nature, and not the 
quantum of interest. 


Assumpsit. From Lee Superior Court. Tried before Judge 
Warren. November Term, 1846. 


For the facts of the case, and the error assigned, see the opinion 
of the Supreme Court. 


Hines, for the plaintiff in error, insisted that an accommodation 
maker, acceptor or indorser, is one that receives no consideration 
for the note, acceptance, or indorsement. 1 Bayley on Bills, 458; 1 
Atkins R. 131. 

And that this case does not come within the rule, that the witness 
would be liable over for costs if plaintiff succeeds in his action, 1 
Greenlf. 401; 2 T. R, 100; Chitty on Bills, 671, 317, 


Ruruerrorp, for defendant in error. 


Mr. Ruruerrorp made the following points: 

1st. That the contract about the two negroes was only a mort- 
gage, a mere indemnity to Hamner, and not an absolute sale, or a 
conditional sale. 4 Kent, 144; Do. 144; 1 Paige Ch. R. 56; 7 
Cranch, 237. 

2d. That the contract being only a mortgage, Hamner, defend- 
ant below, stood towards Whitfield, the witness, as an accommo- 
dation maker. 3 Phill. Ev. (Cowen & Hill Notes) 1545, n, 118, old 
p. 131; Story on P. Notes, 324, sec. 281, p. 325, n; Bay. on B. 152, 
315; in point, Chitty on B. 318, 319. 

3d. That a maker who signs for the accommodation of an indorser, 
changes position with him, (quoad themselves at least,) and cannot 
have the indorser’s testimony, the latter being liable over for costs, 
3 Phill. (as above) 1547; 2 Smith L. Ca. 86, 7. But, 

4th. If the contract is not a mortgage, but a conditional sale, 
Whitfield’s interest is not balanced, since the value of the negroes 
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and hire may be greater or less than the note and interest; if 
greater, his interest is to favour Hamner, if less, then to favour the 
Bank. 

5th. And if Whitfield was not incompetent, for either of the 
above reasons and grounds, this testimony, which proves fraud, was 
not admissible at all, unless Hamner had first shown that, on his 
discovering the fraud, he returned the negroes, (or offered it,) or 
had shown that they were entirely worthless. 3 Wend. 236; 2 Kent, 
480. We are not confined to the reasons given by the Court, the 
question now is, did it commit error in rejecting the interrogatories ? 
2 Tidd, 862. The Court of Error may look to the evidence of 
record on both sides, to see if the verdict for plaintiff was right. 2 
Tidd, 864. 

6th. The interrogatories were inadmissible, because they pur- 
port to have been taken for another and different case, viz: vs. 
“D. A. Vason, administrator,” instead of executor. 

7th. The testimony was not admissible, because it does not sup- 
port the pleas, or either of them, in this, that the pleas allege that 
the Bank had held the f. fa. and incumbrances complained of, when 
it took the note, while the proof is that the Bank had transferred 
the ji. fa. 

Note.—If a point is ruled during the progress of a cause, which 
becomes immaterial to the merits as finally made out, such point is 
no longer an error. There must be some imury. 1 U. S. Di. 
419, cites 5 Pet. 135, 2 Halst. 357, 2 Aik. 177. 


By the Court—Lumrxu, J. delivering the opinion. 


William S. Whitfield, being indebted to the Merchants’ Bank of . 
Macon, formerly the Bank of Hawkinsville, by judgments, pro- 
cured to be made a note by one William H. Hamner, payable to 
himself, and by him transferred to the said Bank, Whitfield placed 
two slaves, Rose and Nancy, under the control of Hamner, either 
as the consideration of the note, or to protect him from the pay- 
ment of the debt. Hamner was sued on the note, and pleaded, by 
way of defence, that John Rawls, the President of the Bank, 
promised him, Hamner, that the Bank lien on this property should 
be waived or extinguished, provided he would enter into this ar- 
rangement; and that, relying upon said assurance, he was induced 
to do so. But that the Bank, disregarding said pledge, have trans- 
ferred some of the executions which they held against Whitfield, 
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and that said negroes are liable thereto. And that consequently 
the consideration of the note has wholly failed, and ought not to 
be collected. 

It was in proof that Hamner gave this note merely for the ac- 
commodation of Whitfield, and to enable him to make a settlement 
with the Bank of his old debts, and that he looked to Whitfield to 
pay the note when it fell due. 

The testimony of Whitfield, taken by commission, was tendered 
to sustain the defence, and rejected by the Court, on. the ground 
that Whitfield was incompetent to testify in the case by reason of 
his interest. To this opinion counsel for defendant excepted. 

[1.] The only question presented for our consideration’ is, was 
this evidence properly rejected? We are of the opinion that it 
was. Hamner being an accommodation maker only, Whitfield 
would be liable to him not only for the amount of the note, but for 
the costs incurred in the suit. And this interest, small as it is in 
amount, is nevertheless a disqualifying circumstance. The magni- 
tude and degree of the interest is not regarded in estimating its 
effect on the mind, it being impossible to measure the influence 
any given interest may exert. It is enough that the interest 
which the witness has in the subject, is direct, certain, and vested. 
Nor is it necessary that the witness should be interested in that 
which is the subject of the suit, for, if he is liable for the costs, he 
is incompetent. 1 Greenleaf Ev. secs. 347, 401, 402; Townsend vs. 
Downing, 14 East R. 565; Hubly vs. Brown, 16 John. R.'70; Scott 
vs. McLellan, 2 Greenleaf R. 199; Bottomley vs. Wilson, 3 Starkie 
R.148; Harman vs. Lesbrey, 1 Holt Cases, 390; Edmonds vs. Lowe, 
8 Barn. & Cress, R. 407. 

Take another view of the transaction. Admit the truth of the 
plea, and that Hamner should lose the negroes on account of the 
Bank liens; it is manifest, that whether he be an accommodation 
party or not, and whether the conveyance by Whitfield to him be 
an absolute bill of sale, or only a mortgage to save him harmless, 
in any event, upon having the property arrested from him, Whit- 
field would be liable over to Hamner to make good the title, and 
to indemnify him in the costs which he had expended, as that would 
be the measure of his damages in an action against Whitfield. In 
this view of the affair Whitfield was properly excluded, as he was 
directly interested in protecting himself against such liabilities. 

The judgment below must be affirmed. 
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No. 20.— Tuomas BrinsrFieExp, plaintiff in error vs. LirTLEBERRY 
Carter, defendant in error. 


[1.] The Act of 21st December, 1843, authorizing grants to issue to certain persons on 
the conditions therein stated, for any ungranted lot of land in the several counties 
mentioned therein, is constitutional. 

[2.] The omission of the word “grant” in one section of a statute may be explained, 
by other parts of the same statute, so as to supply the omitted word and give the 
act its intended effect. 

[3.] The Statute of limitations does not run against the State. 


Ejectment. Brought by John Doe on the demise of Littleberry 
Carter, who is the defendant in error, against Richard Roe, casual 
ejector, and Thomas Brinsfield, who is plaintiff in error, as tenant 
in possession. In Muscogee Superior Court, and tried before 
Judge ALExanpER. November Term, 1846. 


For the facts of the case, see the opinion of the Supreme Court. 


Jones, Benninc & Jones, A. Iverson and G. E. Tuomas for 
the plaintiff in error. 


Mr. Benning for the plaintiff in error, submitted the following 
points and authorities : 

1. By the mere fact of drawing a prize in the Land Lottery of 
1827, the drawer acquired a legal title to such prize. Daws. 
Comp. Act No. 716, the title, secs. 11, 21,12; Act No. 726; do. No. 
723, sec. 10; Do. No. 741, sec. 1; Act of 1843, Pamph. 68, sec. 5; 
Prince 213, 565; Jones & Parsons’ Heirs vs. Inge & Mardis’ Heirs, 
5 Porter, 327; Rosser vs. Bradford, 9 Porter, 354. 

2. This title was one founded in contract between the State on 
the one part and the drawer on the other. Same Act No. 716, sec. 
15; 1 Kent, 414 et. seq.; New Jersey vs. Wilson, 7 Cranch; Zerrett 
vs. Taylor, 9 do. 43; Dartmouth College vs. Woodward, 4 Wheat. 
518; Green vs. Biddle, 8 do. 1. 

3. It is implied in every contract that the parties agree to be 
bound by the law of the land pertaining to it then in force. 16 
Johns. 233; Lex Loct passim; and by that law the condition of 
forfeiture on non-payment of the grant fee, was a security for the 
fee and not a limitation of the estate. 2 Story’s Equity Jur. secs. 
1018, 1311 to 1315, 1316, 1319, 1321, Law of Mortgage and Bonds; 
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White vs. Sealy, Doug. 49; Ld. Lonsdale vs. Church, 2 T. R. 
888. And by that law a grant issued to any* one but the drawer 
before forfeiture by office found, was void. 2 Black. Com. 258; 
Angell 8; Ames on Corporations, 503: 

4, An act, which both treats the condition, not as a security, but 
as a limitation, and authorizes a grant to be issued to another than 
the drawer, before forfeiture of his draw by office found, impairs 
the obligation of the contract, and is void. Such an act is the Act 
of 1843. 

5. But again.— The power to determine the question whether 
any wrong has been done, be it ex contractu or ex delicto, involving 
as it does both law and fact, is a power properly attached to the 
judiciary and cannot be exercised by either of the other depart- 
ments unless expressly given to it. Cons. Ga. art. 1, sec. 1. 

6. The Legislature by the Act of 1843, adjudged and “consid- 
ered” the effect to the drawer of not taking out a grant by a spe- 
cified day, and it authorized the Governor, or he acted without 
authority, to try the fact whether the fee remained unpaid, or to 
assume that it did, and thus exercised a power properly attached 
to the judiciary, to do which was unconstitutional. Act of 1843, 
Pamph. 67. 

7. This power is not only one properly attached to the judiciary, 
but one which has actually been attached to it generally, by the 
provision making jury trial inviolate, and specially, by that clothing 
the Superior Court with exclusive jurisdiction in all cases respect- 
ing titles to land. Cons. Ga. art. 4, sec. 5, art. 3, sec. 5; 2 Black. 
Com. inquest of office, 258. 

8. The Act itself of 1843,is void for ambiguity patent on the 
face of it. Pamph. 1843, 67, sec. 3; and for that it is a revenue 
act and originated in the Senate. Journal of Senate, 1843: 49, 
121, 172, 277, 296, 315, 355. 


H. Hott & Perryman, for the defendant in error. Mr. Holt 
was stopped by the Court. 


Mr. Tuomas, in conclusion for plaintiff in error. 


The contest arose in this case between the claim of the original 
drawer and those claiming under him, and the lessor of the plain- 
tiff who held under grant from the State of Georgia, authorizing 
the taking out of grants to forfeited draws, by any person other 
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than the drawer after a given time, passed in 1843. See Acts 1843, 
67,68. The counsel for the plaintiff in error, insist before the 
Court, that the defendant in error should fail to recover upon two 
grounds, viz: Ist. That the said Act of 1843 is unconstitutional, as 
it impairs the obligation of the private contract entered into by 
the State with the drawer of the lot in dispute, he having obtained 
vested rights nnder that contract, and which rights could only be 
divested by a competent judicial tribunal authorized to, hear and 
determine the same, and not by an act of the Legislature, Acts 
1825, 1826, Dawson’s Compilation, 253, 259; and then not with- 
out adequate compensation on the part of the State to the drawer. 
And in support of this ground they read the acts of the Legisla- 
ture, known as Lottery Acts, passed in 1825, and 1826, found in 
Dawson’s Compilation, pages 253, 259; and 3 Story on the Con- 
stitution, 250, 661, found in the 5th art. of the Constitution amend- 
ed U.S. A.; see particularly 9th section of the Act of 1826. The 
counsel for plaintiff in error, insist upon the Statute of limitation as 
barring the right of the plaintiff to recover under this grant, It 
is not denied that the facts of the case make out such a defence 
most clearly, if the law of the case is with the defendant; for the 
defendant and those under whom he claims, have been for more 
than seven years previous to the commencement of said action, in 
the quiet and peaceable possession of said lot of land, under color 
of title; holding deeds of conveyances from the drawer successive- 
ly down to the defendant: and they read the Act of limitation 
of Georgia found in Hotchkiss’ Dig. 539. Also, insist that the 
Common Law maxim, “xullum tempus occurrit regi,” does nothold 
in this country, because it is repugnant to our constitution, laws 
and form of government. Hotchkiss, 93; Prince, 570; Acts 1784, 
And read from 12 Petersdorf Abr. 331, the case of Rex vs. Morrall, 
to show that even in England, the statute would create a bar; the 
case, being now since the issuing of the grant, between citizen 
and citizen, and not between the sovereign and the subject. The 
plaintiff’s counsel also read, the case of Magor of Hull vs. Horner, 
1 Cowper, 102 to 110. In a case like the one at bar, supported in 
principle by the last case read, the Court may well presume that 
such long and quiet possession was founded on a grant. Jd, 1 
Cowper, 110. 
19 
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By the Court— Warner, J. delivering the opinion. 


This was an action of Ejectment, instituted by the plaintiff ‘as 
the lessee of Littleberry Carter, against the defendant, to recover 
the possession of a lot of land number 70, in the 9th district of Mus- 
cogee County, and was tried at the last November Term of Mus- 
cogee Superior Court. 

The plaintiff introduced in evidence a grant from the State of 
Georgia, bearing date on the second day of July, 1845, to the lessor 
of the plaintiff, Littleberry Carter, for the premises in dispute. 
This grant was made to Carter in pursuance of an act of the Legis- 
lature, passed on the 21st December, 1843, on the terms and con- 
ditions stated in that act. Plaintiff then proved the tenant, Thomas 
Brinsfield, in possession of the premises, and the yearly value of the 
rent, and closed his case. 

The defendant, under his plea of the general issue, and the 
Statute of limitations, introduced in evidence a deed to the premises, 
from one Alva Perry and Simon Perry, to one John Scurlock, 
dated 4th March, 1837, and a deed from Scurlock to one Bedford 
B. Brinsfield, dated 15th January, 1844, which deeds had been duly 
registered in the County of Muscogee. It was admitted that the 
land was not drawn by Carter, to whom the grant issued; but who 
was the fortunate drawer the record does not inform us. It was 
also admitted that the Perrys were in possession of the premises 
before and at the time of making the deed to Bedford B. Brinsfield, 
and that the defendant, Thomas Brinsfield, was the tenant of Bed- 
ford B. <A verdict was found for the plaintiff, and the case now 
comes before us on a bill of exceptions and writ of error to the de- 
cision of the Court below. The errors assigned by the plaintiff 
are, first, because the Court below refused to charge the jury that 
the quiet and peaceable possession of the premises by the defend- 
ant, and those under whom he claims, holding adversely under color 
of title for seven years next before the commencement of the 
action, was a bar to said suit. Second, because the Court refused 
to charge the jury that the Statute of 1843, under which the grant 
to the plaintiff was issued, was unconstitutional. Third, because 
the Court refused to charge the jury that the said Act of 1843 con- 
veyed no right to the plaintiff, inasmuch as the word “grant” is 
omitted in the body of the act. 

[1.] We will proceed to consider the second ground first, which 
involves the constitutionality of the Act of 1843. 
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That the premises in dispute were originally the property of the 
State is admitted, but it is contended on the part of the plaintiff in 
error, that the Legislature of the State, by an act passed on the 
9th June, 1825, entitled, “An act to dispose of and distribute the 
lands lately acquired by the United States for the use of Geogia, 
&c.” vested a right in the drawer of the lot in dispute; and that the 
Act of 1843, authorizing a grant to issue to the plaintiff, impairs 
and destroys that right. That the Act of 1825 was a contract be- 
tween the State and the drawer of the lot, which the Legislature 
of 1843 could not, under the constitution, impair or defeat. If the 
drawer of the lot in question, by the act of giving in his name fora 
draw in the land lottery, added to the fact, that the lot was a prize 
drawn to his name, constituted a contract by which he became en- 
titled to a vested right in the same, without any other act to be 
done by him, then the position of the plaintiff in error is well found- 
ed in law; and it was not competent for the Legislature, in 1843, 
to divest him of that right and authorize the grant to issue to 
another. Letus now examine the Act of 1825, and see what rights 
the drawer acquired under it to the lot of land drawn to his name, 
The 15th section of the act provides for the appointment of per- 
sons to take in the names of persons for draws in the land lottery, 
and that the persons taking in such names shall receive twenty- 
five cents from each applicant for each draw. -Dawson’s Comp. 
255. The 18th section of the act provides the manner of conduct» 
ing the lottery. The 21st section of the act declares, “that all per- 
sons who may draw lands under this act shal] be entitled to re- 
ceive grants for the same, conveying fee simple titles, on paying 
into the treasury of this State the sum of eighteen dollars; and 
any person drawing, and failing to take out his grant within two 
years from the date of said draw, shall forfeit his or her right to re- 
ceive a grant to the land so drawn, and the same shall revert to the 
State.’ Dawson's Comp. 256. 

Admit the position assumed by the plaintiff in error, that the aet 
of the Legislature is a contract, what sort of a contract is it? what 
are its terms and obligations, and what rights does it confer upon 
the drawer? We must take into consideration ail the terms and 
stipulations of the contract. The act declares, if the citizen will 
give in his name to the person appointed, and pay him, not the 
State, twenty-five cents, he shall have a chance to draw a lot of 
land in the land lottery; at the same time the act declares to him, 
if you draw a lot you will be entitled to receive a grant for the 
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same, conveying to you a fee simple title thereto when you pay 
into the treasury of the State the sum of eighteen dollars, but if 
you do not pay the same within two years from the date of the 
drawing, you forfeit your right to receive a grant to the land drawn 
to your name, and the same shall revert to the State. When he 
became a party to the contract by giving in his name, he stipu- 
lated that if he should draw a lot of land, and fail to pay inte the 
treasury the sum of eighteen dollars within the time prescribed, 
and obtain a grant to the land, the same should revert to the State. 
That is to say, all his right to have a grant issued to him under the 
act, should revert to the State; for the title to the land was in the 
State until it passed out by grant. Viewing it in the light ofa 
contract between the drawer and the State, he having failed to 
comply with the terms of it on his part, no right to the land vested 
in him, but his right to have a grant issued to him was forfeited, by 
the express terms of the contract itself; consequently, no right was 
violated or impaired which he had to the land under the contract, 
by the passage of the Act of 1843. An argument was advanced 
by the plaintiff in error that the Act of 1825 required the drawer 
to pay taxes for the land; that, also, was a part of the contract. 
He was to pay taxes for the land drawn, whether granted or not, 
until he should relinquish the same in writing to the use of the 
State. But, we apprehend, when he forfeited his right to the 
grant by failing to comply with the terms of the contract within the 
two years, he was as perfectly released from paying taxes for it as 
he would have been by a relinquishment in writing. In the one 
case he could release himself from paying taxes by an immediate 
relinquishment in writing, in the other he could pay the taxes for 
two years, and his right was forfeited by the terms of the act, and 
no relinquishment was necessary ; the inchoate right of the drawer 
to a grant was then abandoned to the State by his own act, and in 
the manner stipulated in the contract, if it is to be considered a 
contract. 

The land then belonging to the State, it was competent for the 
sovereign power of the State to dispose of it, as was done by the 
Act of 1843. Nor has the drawer any just cause of complaint 
against the State for making such disposition, Instead of en- 
forcing the forfeiture incurred by the drawer in not complying with 
the terms of the Act of 1825, at the end of the two years, the 
Legislature not only reduced the price of the grant fee to a mere 
nominal sum, but extended the time, from year to year, until the 
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first day of October, 1844; thereby giving him every opportunity 
to comply with the terms of the act, if he had not voluntarily aban- 
doned his rights under it, as it was his privilege to do. 

The argument for the plaintiff in error assumes the ground, 
that the State had parted with her sovereignty over the land in 
question, and insists that she had no right to resume it until after 
an inquest of office, or until after office found, according to the 
rule of the Common Law. We place our decision on the ground, 
that the State never intended, nor did not, by either of the Acts of 
1825 or 1826, part with her sovereignty over any portion of her 
territory until the same was actually granted, in the manner pre- 
scribed by those acts. If the State had once parted with her 
sovereignty over the land in question, by grant to one of her citi- 
zens, and afterwards it became the property of an alien by pur- 
chase, or had escheated, the State could not have resumed her 
right of sovereignty over it until after office found in her favour. 
The Common Law rule applicable to the Crown in Great Britain, 
would apply to the State in this country. But the State is not 
attempting by the Act of 1843 to re-invest herself with title to 
land with which she has once parted, she is only exercising her 
sovereign authority to dispose of lands which originally belonged 
to her and which have never been granted to any body; a part 
of her eminent domain. In this view of the question, it was com- 
petent for the General Assembly to direct the manner in which 
the same should be disposed of. The second section-of the Act of 
1843 notifies all parties interested, who may be disposed to avail 
themselves of the privilege of partaking of the bounty of the 
State under the provisions of the several Land Lottery Acts, to 
come forward and obtain grants from the State, on or before the 
first day of October, 1844. The third section of the act provides 
that after the first day of October, 1844, any citizen of this 
State, by paying into the treasury certain sums of money therein 
specified, shall be entitled to receive from the State, in his, her, 
or their name, a grant to any ungranted lot of land in any of the 
specified counties. Hotchkiss’ Dig. 143. The lessor of the plain- 
tiff obtained his grant under this act, which for the reasons already 
given, is not in our judgment a violation of the constitution. It 
is however worthy of remark, that in this case the defendant is 
not the drawer of the lot of land, nor does the record disclose the 
fact that he derives his title through or from the drawer; conse- 
quently, the rights claimed for the drawer, or for persons claiming 
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title through him, if well founded, could not properly attach to 
him, who is a stranger to the drawer. As it regards the question 
of notice which was urged in the argument, we have only to say, 
if any was necessary, the Act of 1843 was a public statute of 
which all the people of this State were bound to take notice. 

{2.] It is true the word “grant” is omitted in the third section 
of the Act of 1843, but it is our duty to give effect to the statute, 
provided it can be done without a violation of any legal rule, 
When we take into consideration the intention of the act as de- 
rived from its caption as well as the subject matter, as appears 
from the other sections of the statute, and calling to our assist- 
ance the word “grant,” as applied in the other parts of the act, 
we are of the opinion the omission of the word “grant” in the 
third section is sufficiently explained. The fourth section pro- 
vides where two or more persons apply for the same lot at the 
same time, the Surveyor General shall place each name of all 
applicants in a hat, and the first name drawn out shall be entitled 
to the grant, on paying into the treasury the sum before reci- 
ted, &c. What grant? the grant contemplated by the third 
section, which declares “that from and after the said first day of 
October, 1844, any person, a citizen of this State, by paying into 
the treasury the sum of two thousand dollars shall be entitled to 
receive from this State, in his, her or their name, to any ungranted 
lot of land in the connties aforesaid. The word “grant,” is evidently 
an omission by mistake, or a mere clerical error which does not 
make void the statute, and the Court below did not err in so 


ruling. ; 

From the view which we have already taken of this question, 
it will be perceived we hold the title to the lot of land in question 
was in the State, until granted under the authority of the act of 
1843, on the 2d day of July, 1845, to the lessor of the plaintiff. 

[3.] We are also of the opinion that the Statute of limitations did 
not run against the State. In England the King is not bound by 
the Statute of limitations, for no laches can be imputed to him. 
The maxim is nullum tempus occurrit regi. This is a privilege 
which attaches to the Sovereign. The people cannot attend to 
their rights except through their officers; therefore they ought not 
to suffer by the lapse of time, or the negligence of those officers. 1 
Bla. Com. 247; Ball. on Limit. 18; Bagley et al. vs. Wallace, 
16 Sergeant Rawle, R. 245, 250; The People vs. Gilbert, 18 John. 


R. 227. 
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In Stoughton et al. vs. Baker et al. Chief Justice Parsons says: 
“No laches can be imputed to the Government, and against it no 
time runs so as to bar its rights.” 4 Mass. R. 528. In Lindsey 
et al. vs. The lessee of Miller, Mr. Justice McLean, delivering the 
opinion of the Court, thus expresses himself. “It is a well settled 
principle, that the Statute of limitations does not run against a 
State. If a contrary rule were sanctioned, it would only be-ne- 
cessary for intruders upon the public lands to maintain possession 
until the Statute of limitations shall run, and then they would be- 
come invested with the title against the Government, and all per- 
sons claiming under it. In this way the public domain would soon 
be appropriated by adventurers. It is only necessary, therefore, 
to state the case, in order to show the wisdom and propriety of the 
rule, that the statute never operates against the Government.” ‘6 
Peters R. 673. From the best consideration which we have been 
enabled to give this case, we are of the opinion that there is no 
error in the record, and that the judgment of the Court below 


should be affirmed. 





No. 21.—McGoven & Crews, plaintiffs in error vs. Toe Insu- 
RANCE Bank or CoLumbus, and Danret McDoveatp, defendants 


in error. 


{1.] A party having elected to proceed at law, equity will not interpose until he has 
pushed his remedy to every available extent; neither will a Court of Chancery antici- 
pate that the legal redress may not prove effectual. 

{2.] The garnishment acts of this State may not, either in express terms or by fair im- 

plication, have ousted Chancery of its previous jurisdiction over the same subject- 

matter; still, if a bill were filed, it would be demurrable on the ground that there was 
an ample remedy at law, unless there was something peculiar in the circumstances 
of the case. 

.] A charge in a creditor’s bill that he fears that his debtor, if he gets possession of 

funds which he is proceeding to collect under execution, will apply them to the pay- 

ment of other liens, having no priority over his own, will not justify the interposition 
of a Court of Chancery. He must state the ground of his fears, or allege some issu- 
able fact, such as a fraudulent combination between his debtor and other creditors, 

‘to entitle him to equitable relief. 


—_ 
~ 


In Equity. From Muscogee Superior Court. Tried upon de- 
murrer, before Judge ALEXANDER. Term, 1846. 
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For the facts stated in the bill, and the error assigned, see the 
decision of the Supreme Court. 


Jounson & Wiii1aMs, for plaintiffs in error. 


The Court erred in dismissing the bill. 

Because the plaintiff had a right to file the bill without sanction 
and injunction. Prince, 462. And, upon the final hearing, the 
Court should have decreed upon the facts as alleged and proven. 
Bland 201. 

Because, though an injunction was not awarded in the first in- 
stance, the Court might have so ordered during the progress of the 
cause. 1 Maddock, 352; 2 Paige, 355;18 Ves. Jr. 552; 3 Black. 344. 

If there is equity in the bill, and chancery is not deprived of its 
jurisdiction, though a remedy at law may be given, the jurisdic- 
tion isconcurrent. 1 Black. 62; 4 Cowen,717; 17 John. 388; 9 Ves. 
Jr. 464. 

The equity of the bill is not destroyed by suing out of the gar- 
nishment. The remedy at law is not adequate, but uncertain and 
contingent, and the doctrine of election cannot apply. 7 Ala. R. 
942; 1 Smith Chan. Prac. 561; 4 John. 84. 

There is equity in the bill. 4 John. 671, 687; 2 John. 283, 144; 
1 Paige, 168; 2 McCord, 410; 7 Ala. 319. 


H. Hott, for the defendants in error. 
By the Court— Lumpkin, J. delivering the opinion. 


The firm of McGough & Crews obtained a judgment, in the 
Superior Court of Muscogee County, against the Insurance Bank of 
Columbus, for $5,945, on which an execution was issued, and placed 
in the hands of the Sheriff, who made thereon a return of nulla bona. 
The Insurance Bank of Columbus, the defendant in the fi. fa. ob- 
tained sundry judgments against Daniel McDougald, and Mc- 
Dougald & Robinson, which were also placed in the hands of the 
Sheriff of the same County, and by him levied on a large amount 
of property, belonging to McDougald, which was advertised for 
sale. McGough & Crews, in January, 1846, caused summons of 
garnishment to be issued and served on McDougald, requiring him 
to answer what he was indebted to the said Bank. 
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We are not advised by the record what further proceedings (if 
any) were had upon this garnishment. 

The plaintiffs in error allege in the bill filed by them, that they 
were advised that this remedy was ineffectual for the protection of 
their rights, and that it would not arrest the progress of the execu- 
tions against the garnishee in favour of the Bank. They further 
complain, that the Bank is insolvent, and that if it shall collect the 
money due it by McDougald, that it will be applied to the payment 
of liens which have no priority over those of the plaintiffs in error. 

To the bill alleging the foregoing facts, a general demurrer was 
filed and sustained for want of equity. To this judgment of the 
Court the complainants excepted and appeal to us, to say whether 
there was not error in the decision of the court below. 

In behalf of the plaintiffs in error, it is urged, that they have no 
common law remedy adequate to the exigencies of their case ; 
and that even if they had, chancery has a concurrent jurisdiction, 
the redress at law being contingent. 

It is certainly true, that where a creditor has exhausted his [1.] 
remedies at law, and there are assets belonging to his debtor 
which he cannot get hold of, that equity will assist him to reach 
and subject those assets to the payment of his judgment. But the 
difficulty here is, and to the mind of the Court an insuperable one, 
that the creditor has failed to do what is required of him. He has 
elected to proceed at law, by suing out his garnishment. It does 
not appear, neither is it averred to be true, that any obstacles were 
interposed, or even threatened. It is conceded that the garnish- 
ment would not have arrested the collection of the fi. fas. which 
the Bank held against McDougald. Weare inclined also to think, 
that if the garnishee had pleaded the outstanding judgments against 
him, that it would have operated as a bar to any other or further 
answer. But he was not put to this trial, and had he been, he 
might not have availed himself of this excuse. Moreover, the bill 
charges, that the Bank was proceeding to collect the money due 
on their executions; and it does not appear but that a notice to 
the Sheriff, accompanied by the execution in his hands against 
the Bank, would have availed to hang up the fund, until it could 
be equitably distributed by the Court below. The parties, then, 
having partially proceeded at law to enforce their rights, and 
having shown nothing which has occurred, either by the action of 
the Court, or of their adversaries, to oust them of the benefit of 
20 
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their remedy, they have failed to make out a case, a nodum juris, 
which could entitle them to the aid of a court of equity. 

But the plaintiffs contend, that the remedy by garnishment is 
only cumulative, and does not deprive chancery of the jurisdiction 
which belonged to it over this subject before our garnishment acts 
were passed. Perhaps a sufficient answer to this would be, that 
admitting this to be true, still the parties would not be entitled to 
both remedies at once, and that they were bound by the election 
already made. 

[2.] But there is another answer to this proposition which we 
hold to be conclusive. Our garnishment acts may not take away 
the jurisdiction of chancery, either in express terms or by fair im- 
plication, still, like our statutes giving a common law remedy to 
foreclose mortgages and to establish lost papers, if there be an 
adequate remedy in all these cases at law, we apprehend that a bill 
filed, for any of those purposes would be demurrable on that ground, 
unless there was something peculiar in the case; and nothing of 
that kind is here averred, and, it is not for the Court to antici- 
pate, that the common law remedy will not prove effectual! it must 
be pushed at least to every available extent. 

[3.] Besides, the bill assigns no good reason for the interposition 
of a court of equity. The complainants express their fears that the 
money, when collected out of McDougald, will be paid to other 
creditors having no priority of lien over them. Will equity restrain 
the Bank from making this preference? No more than it would 
force it to deliver up the money if already in its vaults. The bill 
alleges no fraud on the part of the Bark, no combination between 
the institution and any particular creditor, or class of creditors, to 
obtain an undue or unconscientious advantage respecting this fund. 
Indeed it charges no issuable facts which would justify the interpo- 
sition of the strong arm of equity to control the legal rights of the 
Bank over its assets. The complainants do not even set forth the 
grounds of their fears, that they might be controverted, and the suf- 
ficiency of them determined by the jury. Whether they entertain 
them or not, is not a matter that is susceptible of trial. But, admitting 
that they did, the reason assigned for them does not warrant the 
relief which they seek. 

The judgment below is therefore affirmed. 
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No. 22.— Water T. Coxquirt, plaintiff in error vs. Seymour R. 
Bonner, defendant in error. 






[1.] One judgment may be set off against another, although all the parties to the dif- 
ferent records are not the same. 

[2.] The assignee of a judgment or execution, under the Act of 22d December, 1829, 

takes it subject to any defence which might have been set up against the origival 

plaintiff in the judgment or execution. 






Motion to set off one judgment against another, and to have 
satisfaction entered of record. From Muscogee Superior Court. 
Tried before Judge ALEXANDER. Term, 1846. 






For further particulars, see the decision of the Supreme Court. 






Jounson & Wiu.iAs, for the plaintiffs in error. 









One judgment may be set off against another. Montague on Set- 
Off, and authorities there cited, 6, 12; 3 Yeates, 132. 

One of two defendants may set off a judgment against himself . 
and others, with a judgment in his favour. 12 S. §& R. 252; 9 Id.6. 
And the motion addresses itself to the equitable discretion of the 
Court. 1 John. Ch. 91; 14 John. 63. 

Mutual demands extinguish each other by operation of law. 1 
Rawle, 291, 

The assignee took the transfer of said judgment subject to all the 
equities existing between the parties, before notice of the assign- 
ment. 1 A. K. Marshall, 510; 2 Equity Digest, 430; 3 Paige, 
365; 1 Binney, 429. 

Judgment on demurrer should have been for plaintiff, and that 
the fi. fa. assigned to Bonner be entered satisfied as of record. 
Gould, 477. 
















Srureis, for the defendant in error. 






By the Court— Warner, J. delivering the opinion. 






It appears, from the record in this case, that a rule mist was ob- 
tained in the Court below, calling upon the defendant in error to 
show cause why a judgment controlled by him should not be satis- 
fied. The rule nisi recites, “ whereas it is made to appear to the 
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Court, that Walter T. Colquitt is the owner of a judgment obtain- 
ed in the Superior Court of Muscogee, in favour of Chauncey Pome- 
roy vs. Burton Hepburn, for the sum of $394, and whereas, also, it 
appears that, after the rendition of the judgment aforesaid, said 
Hepburn obtained a judgment in said court against William 
Rogers, Joseph Davidson, Nancy F. Mitchell, and said Colquitt, 
for the sum of two hundred and fifty dollars, besides costs: and 
it further appearing that, after the rendition of said judgment afore- 
said, it was agreed between said Colquitt and said Hepburn that 
the balance due on the judgment in favour of Pomeroy should be 
set off and satisfied by a credit on the said judgment due to said 
Hepburn, to the amount of said balance; and in consideration of 
said agreement said Colquitt forebore and ceased from the collection 
of said judgment in favour of said Pomeroy, he, said Colquitt, 
having the entire control thereof; and whereas, afterwards, the 
said Hepburn transferred and assigned his said judgment to said 
S. R. Bonner, without entering a credit thereon according to the 
" agreement as aforesaid. 

“It is, therefore, adjudged by the Court, that said Bonner show 
cause, on to-morrow morning, or so soon thereafter as counsel can 
be heard, why the said judgment should not be set off, the one 
against the other, by crediting the amount of the lesser upon the 
larger, and why satisfaction should not be entered of record. And 
it is further adjudged, that a copy rule be served on said defendant 
or his counsel.” 

The defendant appeared, by his counsel, and demurred to said 
rule nisi, which demurrer was sustained by the Court, and the rule 
nisi ordered to be discharged ; to which decision of the Court the 
plaintiff excepted, and now assigns the same for error in this Court. 

By demurring to the rule, the defendant admitted the facts stated, 
therein to be true; but contended, the same were insufficient in law 
to require an answer from him. 

[1.] “Opposite demands arising upon judgments may, upon mo- 
tion, be set off against each other whenever such set-off is equit- 
able, though the judgments are in different courts, and though the 
parties to the different records are not the same.” Montague on 
Set-Of,, 7. 

“A person who is equitably entitled to a judgment, may set off 
such judgment though his name is not upon the record.” Id. 12. 

[2.| The main argument urged by the defendant in error to 
sustain the judgment of the Court below is, that Bonner is a bona 
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Jide assignee of the judgment, without notice of the agréement be- 

tween Colquitt and Hepburn, as stated in the rule. Does the as- 
signee of a judgment or execution, under the provisions of our 
statute, occupy the same position as the dona fide holder of negoti- 
able paper, and is he entitled to the same legal protection? We 
think not, for the reason, the statute only gives the assignee the 
right to collect the judgment or execution, “7 as full and ample a 
manner as the plaintiff could have done if no such transfer had Been 
made.” Prince Dig. 465. 

If a defendant in a judgment or execution, who has paid off the 
same, could not show such payment, even when the judgment or 
execution is in the hands of an assignee without notice of such 
payment, much fraud and many mischievous consequences would 
be the inevitable result. The defendant may hold the receipt of 
the attorney of record for the full amount of the judgment, and the 
same may not be credited on the judgment at the time of the as- 


signment; yet, if the assignee had no notice of the payment, under > 


the rule insisted on and sanctioned by the Court below, the de- 
fendant would be compelled to pay it the second time to the as- 
signee. Although our statute authorizes the assignee to control 
and collect the judgment or execution for his own use and benefit, 
he can only do so in the same manner, and to the same extent, as 
the original plaintiff could have done if no transfer or assignment 
had been made; and the defendant can set up the same defence 
against its collection in the hands of the assignee, as he could 
against the original plaintiff. Taking the statement of facts, then, 
to be true, as set forth in the rule xsi, we are of the opinion that 
the Court should have required the defendant to show cause why 
satisfaction of the judgment should not be entered of record, and 
that the Court below erred in its judgment in sustaining the de- 
murrer and discharging the rule. Let the judgment of the Court 
below be reversed and the motion reinstated. 
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No. 23.—JAmes B. Cox, plaintiff in error vs. Patrick ApAms, 
defendant in error. 


[1.] A makes his note at Columbus, Georgia, payable generally to B, or bearer. B 
transfers it to C by delivery, and C indorses it toD. C held to be an indorser, and 
not a guarantor. 

[2.] In a suit by D, the indorsee, against C the indorser, the possession of the note, held 
prima facie evidence of the delivery of it by B to C. 

[3.] Each indorsement is a new contract, and the contract of indorsement as to its 
nature, construction and interpretation is governed by the Lex Loci contractus; and 


the remedies thereon by the law of the place where the suit is instituted. 
‘ iy SUG. yy ¢ rc we’ mR, 
5 , 


Joxnnson & WiutiaMs, for plaintiff in error. 


The indorsement is a contract of guaranty. 2 Root R. 225; 
Hotchkiss, 440, 441. 

In support of the second assignment. Stephens, 304; 2 Kent, 456, 
460; 17 Johns. R. 511; 5 Hast. R. 124; B. & P. 188; 3 T. R.77; 
1 Swift, 323; 4 Johns. R. 285. 


In support of the third assignment. If a party is entitled to a 
charge he ought to have it direct and positive. 7 Cranch, 506; 2 
Peters Dig. 138. The issue was supported by the testimony and 
therefore the charge should have been given. Rules of Pleadings. 


Hines Hott, for defendant in error in reply. 
By the Court—Nisset, J, delivering the opinion. 


The promissory note upon which the action in the Court below 
was brought, was made by Thomas Flemming at Columbus, (with- 
out further designation of place,) on the 15th of April, 1840. It 
is payable generally, one day after date, to William Hargrove or 
bearer. It was negotiated, by delivery, to the defendant Cox, and 
by him indorsed to the plaintiff. The action was brought against 
the indorser Cox, by Patrick Adams, his indorsee. The defen- 
dant pleaded that he indorsed the note in the State of Alabama, 
where the payee, Hargrove, resided at the time; that he, the 
defendant, also at the time of the indorsement, lived in that State, 
and that by the laws of Alabama, the liability of the indorser is 
conditional; that is, he is liable only when the maker is sued to 
insolvency. The plaintiff read in evidence the note and indorse- 
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ment thereon, and closed his case; when the defendant proved, that 
the indorsement was made in the State of Alabama, and after the 
note had been made and delivered to Hargrove —that he, (the de- 
fendant,) and Hargrove resided in Alabama at the time of making 
and at the time of indorsing the note, and that the maker of the 
note, Flemming, and the plaintiff, lived in the State of Georgia. 
He also read in evidence certain acts of the Legislature of Alaba- 
ma and an adjudication of the Supreme Court of that State, declara- 
tory of the law of that State, regulating indorsements, and in sup- 
port of the plea. Here the parties rested the case. Upon this 
state of the facts several very important questions were made be- 
fore the Court below, and which are now before us for review. 
Before entering, however, upon the consideration of the points 
made by the defendant’s plea, I notice the demurrer to the writ 
which was overruled by the presiding Judge, and is also brought 
here for revision. 

The defendant, demurring, said — The plaintiff’s writ discloses [1.] 
that the note sued on is made payable to bearer, and is negotiable 
by delivery —that by delivery it came into the hands of Cox, the 
defendant, and was by him indorsed in blank; that this indorse- 
ment was a contract of guaranty, and ought to have been declared 
upon as such; that the plaintiff, has sued the defendant as an 
indorser, and therefore the writ is,demurrable. We differ from 
the learned counsel and believe with the presiding Judge. We 
think the plaintiff justly conceived his action, and that the demur- 
rer was properly overruled. This note was negotiable by the 
payee either by indorsement or delivery at his option. If he had 
transferred it by indorsement, he would have thereby incurred 
whatever liability ordinarily devolves upon an indorser under such 
circumstances; he however negotiated the note to Cox, by de- 
livery, in the usual course of trade and for value, whereby Cox 
acquired the same interest in the note which the payee held, and 
assumed the same relative position to the maker; the title to the 
note was in him by delivery, and it being made payable éo bearer, 
he became as holder, entitled to transfer it just as the payee might 
have done by delivery or by indorsement. Having elected to in- 
dorse, the pleader was bound to recognise him in the character 
which the law gives him, and that is the character of indorser. 
The rule is laid down by Story in these words: “If the bill is ne- 
gotiable, then the mode of transfer depends upon the manner in 
which the bill is originally made negotiable. If it is payable to 
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the bearer, then it may be transferred by mere delivery, but al- 
though it may be thus transferred by mere delivery, there is 
nothing in the law which prevents the payee of a bill payable to 
himself or bearer, from transferring it if he chooses, by indorsement. 
In such a case he will incur the ordinary liability of an indorser, 
from which in case of a mere transfer by delivery, he is ordinarily 
exempt.” Bank of England vs. Newman, 1 Ld. Raymond, 442; 
Brush vs. Reeves’ Adm’rs. 3 Johns. R.439; Chitty on Bills, ch. 6, p. 
219, Idem p. 267, 8 ed.; 1 Selwyn. N. P. Bills of Exchange, 342, 
10 ed; Story on Bills, sec. 200. 

[2.] The error next charged upon the Court below, is founded 
upon its refusal to instruct the jury according to the request of 
counsel for the defendant, that some evidence of the delivery of the 
note by Hargrove the payee, to Cox the defendant, was necessary to 
enable the plaintiff to recover. We have before seen, and it were 
a useless waste of time to note authorities to so familiar a principle, 
that delivery of a note or bill payable to bearer, transfers the title. 
This position, indeed, the counsel for the plaintiff in error does not 
controvert, but contends that the delivery must be proved. We 
agree with him in this, that to make out the title of the plaintiff in 
this cause, some evidence of delivery to Cox is indispensable. That 
evidence was had. The plaintiff is in possession of a note indorsed 


“to him—being made payable to bearer—he brings suit against the 


indorser, averring the delivery by the payee to him, and also as- 
serting his own title, derived immediately through the indorsement. 
The note is read to the jury. Now we hold that the note itself, in 
the hands of the plaintiff, is prima facie evidence of the plaintiff’s 
title; it is prima facie proof of the delivery to Cox. The custody of 
the note would be evidence of delivery in an action by Cox against 
the maker. So also, by reason of that fact, is it evidence of de- 
livery to him in this suit, charging him as indorser. Story on Bills, 
secs. 415, 416; Chitty on Bills, 8 ed. 425, 428, 429. 

We understand that the request to the presiding Judge was, that 
he should instruct the jury that other and further evidence than 
what the note itself afforded, of its delivery by Hargrove, the payee, 
to Cox, was necessary before the plaintiff could recover. So un- 
derstanding the request, and believing that the Court below so un- 
derstood it, we have no hesitation in declaring our judgment that 
he did right in declining to comply. See also, upon this point, 
Chitty on Bills, 10th Am. ed. 636; Per Lord Mansfield, Doug. 632; 
King vs. Milsom, 2 Camp. 5. 
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In the further prosecution of this cause in the Court below, the 
Court was asked by counsel for the defendant upon the case made 
by the pleadings, to instruct the jnry that if the indorsement was 
made in Alabama, the liability of the defendant was to be regulated 
by the law of the place where made. The Court refused to in- 
struct the jury in accordance with this request, but did instruct 
them that, if the note was made in Georgia, the contract of in- 
dorsement was to be regulated by the laws of Georgia, though 
made in Alabama, unless it was stipulated otherwise between the 
parties. To the charge given, and also to the refusal of the Court 
to charge as requested, the defendant excepted. The most serious 
question made in this record is the one thus presented. Serious, not 
so much on account of its inherent difficulties, for we consider the 
authorities clear upon the point, but because we are now tosettle a 
rule by which numerous contracts and large interests, in this and 
our sister and adjoining States are to be governed. The record 
establishes the following facts, to wit, the note is payable generally, 
the maker resided in Georgia when it was made, the indorsement 
was made in Alabama, the payee and indorser lived in Alabama 
at the time the indorsement was made, and, by the laws of that 
State, this indorser would not be liable unless the maker was sued 
to the first court after the note fell due, and not liable until the 
maker was sued to insolvency. 

In the outset of this discussion we distinguish between reme- [3.] 
dies, (the mode of proceeding, in order to enforce contracts,) and F 
the character and construction of them. As to remedies upon con- 
tracts and their incidents, they are regulated and pursued accord- 
ing to the law of the place where the action is instituted. “ Actor 
sequitur forum rei.” This principle is part of the jus gentium. 

“The reasons for this doctrine, (says Mr. Story,) are so obvious 
that they scarcely require any illustration. The business of the 
administration of justice by any nation is, in a peculiar and em- 
phatic sense, a part of its public right and duty. Each nation is 
at liberty to adopt such forms and such a course of proceeding, as 
best comport with its convenience and interests and the interests 
of its own subjects, for whom its laws are particularly designed. 
The different kinds of remedies, and the modes of proceeding best 
adapted to enforce rights and guard against wrongs in any na- 
tion, must materially depend upon the structure of its own juris- 
prudence. What would be well adapted to the jurisprudence, 
either customary or positive, of one nation, for rights which it re- 
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cognised, or duties which it enforced, or for wrongs which it re- 
dressed, might be wholly unfit for that of another nation, either as 
having gross defects, or steering wide of the appropriate remedial 
justice. The jurisprudence of one nation may be very refined 
and artificial, with a multitude of intricate and perplexed proceed- 
ings; that of another may be rude, uninformed, and harsh, consist- 
ing of an undigested mass of usages. It would be absolutely im- 
practicable to apply the process and modes of proceeding of the 
one nation to the other. Besides, there would be an utter confusion 
in all judicial proceedings, by attempting to engraft upon the reme- 
dies of one country, those of all other countries whose subjects 
should be parties or be interested therein. All that any nation can, 
therefore, be justly required to do, is to open its own tribunals to 
foreigners in the same manner and to the same extent as they are 
open to its own subjects, and to give them the same redress, as to 
rights and wrongs, which it deems fit to acknowledge in its own 
municipal code for hatives and residents.” Story’s Conflict of Laws, 
sec, 557; 2 Kent 461; 5 Clark & Finnelly R. 1, 13, 14; 10 Barn. & 
Cress. 903; 1 Barn. & Adol. 284; 2 Scott, 304; 1 Hodges, 206; 2 
Bing. N. C. 202; 4 Moore § Scott, 328; 8 Peters U. S. R. 361; 3 
Gill & Johns. 234; 4 Cow. R. 408; 2 Burrow, 1084; 2 Mass. 84; 14 
Johns. R. 346; 2 Rand. Virg. R. 303; 13 Peters R. 378,379. We 
therefore say, that so far as concerns this contract, the law of this 
State, where the suit was instituted, governs the remedy. 

Another proposition which we lay down is, that a contract to 
pay money generally, is a contract to pay any where. All debts 
between the original parties are payabte every where, unless some 
special provision is made to the contrary. Debts have no situs, 
but accompany the creditor every where. The debtor may be 
sued in any jurisdiction, according to the forms of law which obtain 
in that jurisdiction, if he is therein resident. This suit was there- 
fore rightfully brought in Georgia, where the defendant resided 
when it was instituted. Story’s Conflict of Laws, sec. 317; 13 
Mass. R. 1,6; 6 Cranch. 221. It must not be understood how- 
ever, that because a note is payable generally, and is therefore 
payable any where and suable in any jurisdiction, that as between 
the original parties even, the law of the forum in such a case, 
governs the contract. It is true, that a decision to this effect has 
been made in Massachusetts. That decision was made in Bray- 
nard vs. Marshall, reported in 8 Pick. R. 194. A negotiable note 
was made at New York between persons resident there, and was 
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payable generally, and the payee subsequently indorsed the note 
to a citizen of Massachusetts, by whom a suit was brought in the 
court of the latter State against the maker. One point in the 
case was, whether a discharge of the maker under the insolvent 
laws of New York, operated as a bar to the suit: the court 
ruled that it did not; “that it was a debt payable any where by 
the very nature of the contract, and it is a promise to whomsoever 
shall be the holder of the note.” 

The court in Massachusetts appears to have reasoned thus :—A 
note made in one country and payable in another country, is gov- 
erned by the law of the place where payable, and inasmuch as a 
note payable generally is payable any where, the law of that place 
where its payment is sought to be enforced, governs. The reason- 
ing is not sustained by authority. The case in Massachusetts was 
between an indorsee and the maker. The transfer of the note, as 
to the maker or the acceptor, is not a new contract, it is under and 
part of the original contract and springs up from the law of the 
place where that contract was made. ‘The rights of the indorsee 
spring from and are a component part of the original contract; 
the indorsement is but a substitution of the indorsee for the 
payee, and it transfers over to him the old liability of the maker. 
A contract to pay generally is governed by the law of the place 
where it is made, for the debt is payable there as well as in every 
other place. Story’s Conflict of Laws, sec. 317; 2 Barn. & Ald. 301; 
1 Barn. & Cress. 16; Story on Bills, sec. 167. The case of Bray- 
nard vs. Marshall, stands alone, so far as my research has gone in 
the English and American books, and is overruled in Massachu- 
setts. See 13 Mass. R. 1 to 12, 20, 23,24. Mr. Story in comment- 
ing upon the opinion of the court in that case says: “Such a doc- 
trine has never been propounded in any Common Law authority, 
nor even been supported by the opinion of any foreign jurist.” 
Story on Bills, sec. 168. 

I have been thus particular in reviewing the authority referred 
to from Massachusetts, because it was relied upon by the able 
counsel for the defendant in error in this case. His position was, 
that this note being payable generally, and indorsed, the defendant, 
to wit, the indorser, was liable according to the law of the place, 
to wit, Georgia, where the suit was instituted; and he read to sus- 
tain it Braynard vs. Marshall. We shall see too in the further dis- 
cussion of this subject that the principles settled in that case, for 
other reasons, have no applicability to this. 
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It is important, in the consideration of this cause, further to re- 
peat the fact, that this was an action by the indorsee against the 
indorser, in the State of Georgia, upon an indorsement made in 
Alabama; and, to assert this position, every indorsement is a new 
contract. It is an act similar in effect to making a new bill, the in- 
dorser being in the nature of a new drawer. 2 Kent, 460; 17 
Johns. R. 511; Story’s Conflict of Laws, 261, 262; 1 Wheat. 
Selwyn. N. P. 341; 1 Atk. 282; Per Lord Mansfield, 2 Burow, 
674; Per Lord Ellenborough, 3 East, 482. The precise inquiry 
which remains is, by what law is this contract of indorsement gov- 
erned? by the law of the contract, or the law of the forum; by 
the laws of Alabama or Georgia? I have endeavoured to dispose of 
all collateral questions, so as to leave the field open for this one 
only; being a single issue, and unencumbered, it will be the more 
easily determined and illustrated. About it I have no doubt. In 
the inquiry we need not err, for the way is easily traced by vestiges 
of genius and learning left by Kent and Story. Among the aids 
which these distinguished men have afforded the professional world, 
is that of easy inquiry; we are not left to dig truth from beneath 
masses of ignorance, to disencumber it of excessive learning, or hunt 
it through centuries of changing systems and unstable government. 
They have revealed her, in simple beauty, and majesty severe, even 
to the professional wayfarer. 

The laws of a country, as a general principle, have no binding 
force beyond its territorial limits. Their authority is admitted in 
other States, not ex proprio vigore, but ex comitate; not on account 
of any inherent force in the law itself, beyond the limits of the 
State which enacts it, but because of the comity of nations. Each 
State has the unquestioned right to legislate upon the rights and 
obligations of its own citizens, according to its own views of right 
and expediency. So, also, every independent State will judge for 
itself how far it shall or shall not admit the force of foreign laws 
within its own territory. These principles, as well as those we 
shall further declare in this opinion, are applicable to the States of 
our own Union, so far as they are not modified by our peculiar 
system—so far as the Constitution of the Union does not limit, re- 
strain, or alter them. Subject to these limitations, the States of the 
Union are independent sovereignties, and as such subject to that 
part of the jus gentium which relates to contracts. The comity of 
nations cannot be recognised as capricious—as depending upon 
arbitrary whims or tyrannic impulses—it has grown into a system 
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whose sanctions are reason, religion, and the common interests of 
all, for the violation of which, States are amenable to the public 
sentiment of the world. The rules admitted by civilized States 
upon this subject, are founded not only in convenience, but necessity ; 
without them commerce could not exist between States, civiliza- 
tion could not be advanced, or religion propagated. The whole 
system of agencies, purchases and sales, mutual] credits, and trans- 
fers of negotiable instruments, depends upon the jus gentium. In 
fact nothing so much distinguishes civilized from savage States, as 
this comity of the nations. The beautiful language of the Insti- 
tute of Justinian, touching this subject, is well worth perpetua- 
ting upon the records of our own jurisprudence. “Jus autem 
gentium, omni humano generi commune est; nam, usu exigente et 
humanis necessitatibus, gentes humane jura quedam siln constituerunt. 
Et ex hoc jure gentium, omnes pene contractus introducti sunt, ut emptio 
et venditio, locatio et conductio, societas, depositum mutuum, et alit 
tnnumerabiles.” 1 Inst. Lib. 1, tit. 2, sec 2. 

The first proposition we assert is this—as a general rule the ra- 
lidity of a contract is to be decided by the law of the place where 
it is made; if valid there, it is by the general law of nations held 
valid every where, by the tacit or implied consent of the parties, 
Story’s Conflict of Laws, sec. 241 ; 2 Mass. 88, 89; 1 Peters C. C. R. 
317; 2 Kent, 457, 458, 3 ed.; 2 Har. & Johns. R. 193, 221, 228; 3 Conn. 
R. 253; 2 New Hamp. R. 42; 1 Bing. N. C. 151, 159; 13 Peters 
R. 65; 11 Louis. R. 465; 8 Martin R. 95; 8 Peters R. 361, 372. 

The same rule applies to the invalidity of contracts, vice versa. 
If void or illegal by the law of the place of the contract, they are 
generally held void and illegal every where. This principle is 
founded in the elements of natural justice. Ifa contract be void 
in its origin, it is inconceivable how validity can be given to it in 
any other country. It is no contract from the beginning, and no 
act of foreign legislation can give vitality to it. The Civil Code 
thus expounds the rule: “ Nullum enim pactum, nullam conventio- 
nem, nullum contractum, inter eos videri volumus subsecutum, qui con- 
trahunt lege contrahere prohibente.” 1 Gallis. R. 375; 2 Mass. R. 
88, 89; 1 Nott & McCord, 173; 2 Har. & Johns. R. 193, 221, 225; 
2 Johns. Cas. 355; 2 Burrow, 1077; 2 Stra. 732; 7 Term R. 237; 
2 Kent, 457, 458, 3 ed.; 2 Mason R. 459; 13 Peters R. 65, 78. 

Again the lex loci contractus, controls the nature, construction 
and interpretation of contracts. 2 Kent, 454; Institute 1, 2,2; 
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Pardessus Droit Commercial, Tome 5, p. 1482; 3 Gill. & Johns. 
234, and authorities cited under the last two heads. 

The three last propositions as we believe, cover all the princi- 
ples involved in this cause. If the nature, validity and interpretation 
of a contract depend upon the law of the contract, we might close 
this discussion with the declaration, that the nature of this contract 
of indorsement, that is to say, the nature and extent of the rights 
and obligations of the parties to it, are to be controlled by the laws 
of Alabama where it was made, and that the contract must be 
interpreted by the same laws. To these propositions however, 
there are exceptions; though true generally, yet they are not true 
universally. The exceptions extend to contracts made in one 
State, which are injurious to the public rights, or offend the morals, 
or contravene the policy, or violate the public law of another State. 
In case of all such contracts, they cannot by the jus gentium be 
enforced in a foreign State. 2 Kent, 458; 1 Gall. R. 371; 1 Ma- 
son R. 381; 6 Mass. R. 358; 13 Martin R. 202; 13 Mass. 1; 1 
Johns. Cas. 139; Story’s Com. Conflict of Laws, 203, 215. 

It cannot be contended that the law of Alabama, which charges 
the indorser only when the maker is sued to insolvency, and only if 
sued at the first court after the maturity of the note, is injurious 
to the public rights of Georgia, or offends her morals, or contra- 
venes her policy, or violates any public law. This case is not 
within the exceptions. 

Another principle applicable to this cause is this, parties are 
presumed to contract in reference to the laws of the country in 
which the contract is made. 2 Kent, 458; 6 Wharton, 331; 8 
Paige's R. 446, 525; 9 N. H. R. 271; 2 Metcalf, R.8; Story on 
Bills, 184, 188. The indorser is presumed to have put his name 
upon this paper, with an eye to his liability under the laws of Ala- 
bama, and the indorsee received it with a presumed knowledge 
and an implied recognition of those laws; they in fact enter into 
and constitute a part of the contract; and now that he is admitted 
into the Courts of Georgia to enforce his contract, he is estopped 
from denying the binding force of the Alabama law. By denying 
that, he denies his own contract. As before stated, we might safely 
place our judgment upon the general principles already referred to. 
I shall however apply them briefly to the facts of this case and refer 
to some authorities bearing directly upon it; euthorities which 
settle the principle that an indorser of a negotiable bill or note, is 
liable according to the law of the place where the indorsement 1s made, 
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This, it is true, is only a re-assertion of the general principle al- 
ready stated. Yet the authorities I allude to, apply the principle 
directly to this cause. The rule we have seen is, that the lex loci 
controls the contract. If this action was against the maker of this 
note in favour of the indorsee, in the State of Alabama, the law of 
Georgia and not of Alabama would prevail; because it was made 
in Georgia. Suppose that the maker had been discharged under 
the insolvent laws of this State, and moving into Alabama, was 
there sued; it cannot be questioned but that his discharge could 
be successfully pleaded in that State. This was the point made, 
as we have had occasion before to remark in the Massachusetts 
case, and the plea was overruled; but that case and the principle 
asserted by it, have been over and over again repudiated. Nor 
would the fact that the note is payable generally, make any differ- 
ence; the indorsement -of such a note creates no new contract as 
between the indorsee and the maker; it only transfers the old 
liability. And inasmuch as the note being payable every where, 
is thereby payable in Georgia, the maker is liable according to 
the laws of Georgia. It would indeed be a hard case upon the 
maker, to hold him liable all over the world, as variously as there 
are in it different jurisdictions. 

But it is said that all this may be true, as between the holder 
and maker of a note, or acceptor of a bill, yet not true as between 
the holder and the indorser. That the indorser of this note as- 
sumed the liability of the maker, and he being liable according to 
the laws of Georgia, therefore the indorser is liable accarding to 
the laws of Georgia. This seems to have been the view of this 
cause taken by the Court below. If the indorser only assumed 
the old liability of the maker, then the conclusion arrived at by the 
presiding judge is a sound one. But this is not true. The in- 
dorsement was a new contract; and the law of the place of that con- 
tract governs it. It is as much under the operation of the rules 
hereinbefore promulgated, as if it was a primary original contract. 
In commenting upon the case of Braynard vs. Marshall, founded 
upon a note payable generally, Mr. Story says that the indorsement 
of that note was a contract between the indorsee and his indorser, 
subject to the law of the place where made. Story on Bills, sec. 
167. It is true that in this case the indorser adopts the place of 
payment by his indorsement; that place is every where, and as 
much in Alabama as any other place; and, because the note is 
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payable in Alabama, the case constitutes no exception to the rule 
that the lex loci contractus obtains. 

In a note to his own text, Chancellor Kent remarks as follows: 
“Tt may be laid down as a general rule, that negotiable paper of 
every kind is construed and governed, as to the obligation of the 
drawer and maker, by the law of the country where it was drawn 
or made; and as to that of the acceptor by the law of the country 
where he accepts; and as to that of the indorsers by the law of the coun- 
try in which the paper was indorsed.” 2 Kent, 460, 5 ed. note. This 
dictum of Chancellor Kent is supported by the following authori- 
ties: Potter vs. Brown, 5 East R. 124; 9 Barn. & Cress. 208; 2 
Bell’s Com. 692, 3; Slocum vs. Pomeroy, 6 Cranch R. 221; Orey vs. 
Winter, 16 Martin’s Louis. R. 277; 13 Mass.1; Pardessus Cours 
de Droit, tom. 5, secs. 1497, 1499; 7 Ala. R. 120. 

One of the illustrations of the operation of the lex loci contractus, 
given by Mr. Story, is the case now being considered. “By the 
general commercial law, (says Mr. Story,) in order to entitle the 
indorsee to recover against any antecedent indorser upon a negoti- 
able note, it is only necessary that due demand should be made 
upon the maker of the note at its maturity, and due notice of the 
dishonour given to the indorser. But, by the laws of some of the 
American States, it is required in order to charge an antecedent 
indorser, not only that due demand should be made and due notice 
given, but that a suit shall be previously commenced against the 
maker and prosecuted with effect, in the country where he resides; 
and then, if payment cannot be obtained from him under the judg- 
ment, the indorsee may have recoutse against the indorser. In 
such a case it is clear, upon principle, that the indorsement, as to its 
legal effect and obligation, and the duties of the holder, must be gov- 
erned by the law of the place where the indorsement was made.” 
Story on Bills, sec. 157; see also Story on Conflict of Laws, sec, 316 
b; Williams vs. Wade,1 Met-alf R. 82,83; Bayley on Bills, 84. 
Upon principle, therefore, and upon direct authority, we feel con- 
strained to reverse this judgment. 









TALBOTTON, JANUARY TERM, 1847. 169 


Bethune vs. Bonner. 















No. 24.—Joun M. Beruvne, plaintiff in error vs, Seymour R. 
Bonner, defendant in error. 












[1.] A rule against a Sheriff to pay over money is not sufficiently certain, unless it 
state the court in which the judgment and execution, claiming the money, was had. 









Rule against Sheriff. From Muscogee Superior Court. Tried 
before Judge ALexanpER. November Term, 1846. 









For the grounds of error, &c. see the opinion of the Supreme 
Court. 





Jounson & Wiis, for the plaintiff in error. 







Sturais, for defendant in error. 


By the Court—Nisset, J. delivering the opinion. 










In this case, the Sheriffof Muscogee appears to have been called 
on to answer to the following rule, to wit: “It appearing to the 
Court that the Sheriff has had the above fi. fa. (having previously 
stated the parties to the /. fa.) sufficient time to have raised the 
money thereon, whereupon it is ordered by the Court that he 
bring into court the fi. fa. with his actings and doings thereon, and 
show cause why he should not pay overto Seymour R. Bonner, the 
plaintiff’s assignee, the principal, interest, and costs due thereon.” 

Upon service and return of which, a motion being made for 
judgment absolute, the Sheriff objected to the same upon several 
grounds, among which was this; that he was not bound to answer 
to the rule, because of its uncertainty. ‘The objection was overruled 
and the Sheriff ordered to answer, which he did. We do not find 
it necessary to give an opinion upon but one of the assignments 
of error, for the reason that one error will send the case back, and 
the decision made at this term in the case of Walter T. Colquitt vs. 
Seymour R. Bonner, will ultimately control this also. 

The error charged upon the Court is, that it did not sus- [1.] 
tain the defendant’s objection to a judgment absolute on the rule, 
for uncertainty; it is insisted in the argument that the rule con- 
tains no sufficient allegations upon which to enable the Court to 
found a judgment; “that the only fact stated is that the Sheriff ‘has 
had the fi. fa. sufficient time to have raised the money thereon;’ 
22 
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that in this proceeding, as in all other pleadings, the party plain- 
tiff or moveant, must allege all the circumstances and facts neces- 
sary to the support of his action. Particularly, (it is said by coun- 
sel for the plaintiff in error,) must the rule show jurisdiction over 
the subject-matter in the court before which it is filed; that the 
Court below has no jurisdiction over executions issuing from and 
returnable to another court; that at least the rule should have 
shown from what court the execution issued.” In our judgment the 
reasoning is sound, and supported by authority, and on this ground 
we are compelled to reverse the judgment of the Circuit Court. 

“The declaration must allege all the circumstances necessary 
for the support of the action, and contain a full, regular, and me- 
thodical statemert of the injury which the plaintiff has sustained, 
with the time and place, and other circumstances, with such pre- 
cision, certainty, and clearness, that the defendant, knowing what 
he is called upon to answer, may be enabled to plead a direct and 
unequivocal plea; and that the jury may be enabled to give a com- 
plete verdict upon the issue; and that the court, consistently with 
the rules of law, may give a certain and distinct judgment upon the 
premises.” 1 Chitty Plead. 256; Cowp. 682; 6 East, 422; 5 T. 
R. 623. In a rule against the Sheriff we do not hold the techni- 
cal nicety necessary which Mr. Chitty, in the above extract, re- 
quires. It is well understood that in England the old rules of 
pleading have been greatly relaxed; our own statute intended to 
simplify and relax them, whilst at the same time it intended to 
require a plain, full, and distinct statement of all the facts and cir- 
cumstances, necessary to bring the parties’ rights before the ad- 
verse party and the court. Yet this extract contains the best gen- 
eral rule as to what is necessary in setting forth the plaintiff’s cause 
of action. In all cases, we believe the pleadings should be so dis- 
tinct as to make every material allegation issuable; and so specific 
as to enable the Court, “ consistently with the rules of law,” to give 
a certain judgment. Is this the case in the cause before us? 
The Court below could not distribute money at the instance of a 
plaintiff whose execution issued from some other court: the rule 
should have stated the court wherein the judgment was had, and 
from which the plaintiff’s execution issued. A judgment absolute 
on a rule against the Sheriff, if rendered at the instance of a plain- 
tiff holding a judgment from another court, would not be certain, 
could not be rendered according to law, and could be set aside 
upon motion. Our judgment is, therefore, that the demurrer to the 
rule nist was well taken, and ought to have been sustained. 
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[THIS CASE WAS OMITTED IN ITS PROPER PLACE.] 


No. 8.— The executors of Rozsert CuNNINGHAM vs. WILLIAM 
Mavunp and Wiiuram H. Wape, defendants in error. 


[1.] The county in which the family of the defendant permanently reside at the time 
of the service of the writ, is by the Act of 1838, the place of his residence, and he 
may be sued there; although he may be boarding and doing business in another 
county. 


Plea to the jurisdiction. From Lee Superior Court. Tried before 
Judge Warren. November Term, 1846. 


For the history of the case, see the opinion of the Supreme 
Court. 


Srurats for the plaintiffs in error, relied upon the Statute passed 
in 1838. Hotchkiss, 547. 


Dup.ey & CrawrorpD, for the defendant in error. 
By the Court— Warner, J. delivering the opinion. 


In this case it appears from the record, that the plaintiffs in error 
instituted their action of assumpsit against the defendants in the 
Court below, in the County of Lee. 

Maund, one of the defendants, filed his plea in abatement 
to the jurisdiction of the Court, alleging that at the time of 
the service of the writ, he was a citizen of the County of Baker, 
and not a citizen of the County of Lee. The plea of the 
defendant was traversed by the plaintiffs and on the trial thereof, 
the following facts were proved. The writ was served on the 
defendant by the Deputy Sheriff of Lee County, by leaving a copy 
at his usual place of residence 30th December, 1844. Maund 
resided a part of the year, and his family resided the whole of the 
year 1844, in the County of Lee. In the latter part of October, 
or first of November of that year, Maund went to the town of 
Albany in Baker County, with intention if he could get into busi- 
ness, to remove there; that he got employment, and boarded him- 
self at Albany; his wife and family remained in the County of 
Lee until after the’ first of January, 1845, which was the place of 
their residence until that time. Maund boarded at a boarding 
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house in Albany from the time he went there until he removed his 
family; that he rented a house in Albany before the 25th Decem- 
ber, 1844 for his family, and they removed to the same in January, 
1845. The Court below instructed the jury among othe: things, 
“that the residence of the defendant’s family was to be considered 
the place of his residence, and if there was a doubt as to where 
his residence was, they should be satisfied that the defendant went 
to Albany, and remained there with the intention of making the 
same his place of residence, and made provision for the removal of 
his family; if tl jury should believe that the defendant went to 
Albany in Baker County, and remained there, intending the same 
to be his place of residence before and up to the time, and at the 
time of the service of the declaration, notwithstanding the family 
of the defendant remained in the County of Lee until after the 
time of said service, they must find the plea to be true, and against 
the issue tendered by the plaintiff’ ‘To which instruction the 
counsel for the plaintiffs excepted, and assigns the same for error 
in this Court. 

[1.] The Act of 29th December, 1838, defines with precision, 
the residence of the defendant. By that act it is declared, “ the 
place where the family of any person shall permanently reside in this 
State, and the place where any person having no family shall gen- 
erally lodge, shall be held and considered as the most notorious place 
of abode of such person, or persons respectively.” According to the 
provisions of this statute, the only question of fact for the Court 
to have submitted to the jury was as to the place where the family 
of the defendant resided, at the time of the service of the writ. If 
they resided in the County of Lee at that time (as the testimony 
shows they did,) that was the place of the defendant’s residence, 
as defined by the law of this State. We are therefore of the 
opinion that the Court below erred in its charge to the jury, “that 
if they should believe that the defendant went to Albany in Baker 
County and remained there, intending the same to be his place of 
residence, before and up to the time and at the time, of the service 
of the declaration, notwithstanding the family of defendant re-* 
mained in the County of Lee until after the time of said service, 
they must find the plea to be true, and against the issue as tender- 
ed by the plaintiff.” 

Let the judgment of the Court below be reversed and a new 
trial granted. 





